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MEETINGS 


The Business Sessions of the Association will be held and the 
formal addresses before it will be delivered in the Assembly Hall, 
Hotel Winton. 


The Executive Committee will meet on Tuesday, August 27, 
at 8 P. M., in Room D, Mezzanine, Hotel Winton. 


The General Council will meet in Room 1, Mezzanine, Hotel 
Statler. The first meeting of the Council will be held on Wednes- 
day, August 28, at 9 A. M. 


REGISTRATION 


The Offices of the Secretary and Treasurer will be in the 
Hotel Winton (south end of Mezzanine), and will open for regis- 
tration of members and delegates and for sale of dinner tickets, 
respectively, on Monday morning, August 26, at 10 o’clock. 


The system of REGISTRATION CARDS will be continued. 
The cards may be obtained at the Secretary’s office. They should 
be signed legibly. All blanks should be filled and cards returned 
promptly to the Secretary’s office. 


A printed list of members and delegates in attendance at the 
meeting will be prepared from the registration cards. The names 
of those members only whose cards are received before 8 0’CLOCK 
on Tuesday evening, August 27, will appear in the first edition. 
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RECEPTION COMMITTEE 


John A. Chambliss, Chattanooga, Tenn., Chairman. 
Charles E. Blanchard, Columbus, Ohio. 
George Bryan, Richmond, Va. 

Luther Day, Cleveland, Ohio. 

Karl Fenning, Cleveland, Ohio. 

G. Frederick Frost, Providence, R. I. 
Frank W. Grinnell, Boston, Mass. 

George B. Harris, Cleveland, Ohio. 

W. O. Hart, New Orleans, La. 

Paul Howland, Cleveland, Ohio. 

H. H. McKeehan, Cleveland, Ohio.° 
Rodney A. Mercur, Towanda, Pa. 

Tore Teigen, Sioux Falls, S. D. 

James W. Vandervort, Parkersburg, W. Va. 
Henry B. Walker, Evansville, Ind. 
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BUSINESS PROGRAM OF THE 
ASSOCIATION 


WEDNESDAY MORNING, Avuausr 28, at 10 o’cLocK. 
Address of Welcome: Andrew Squire, of Ohio. 
The President’s Address : 

Walter George Smith, of Pennsylvania, President of the Asso- 
ciation. 

Report of the Secretary. 

Report of the Treasurer. 


Report of the Executive Committee. 
Nomination and Election of Members. 

State delegations will meet in the Assembly Hall, Hotel 
Winton, at the CLOSE of this session to nominate members 
of the General Council, and also to select a Vice-President 
and Local Council for each State. (If a delegation desires to 
hold its meeting ELSEWHERE, notice should be given to 
the Secretary PRIOR to this session in order that due an- 
nouncement may be made. (See page 291.) 


WEDNESDAY EVENING, Aveusr 28, ar 8 o’cLock 

George Sutherland, of Utah, former President of the Associa- 
ciation, will preside at this session. 

Address: Hon. John H. Clarke, Associate Justice of the Su- 
preme Court of the United States. 


Election of the General Council. 


Reception in the Assembly Hall, Hotel Winton, at 9.30 P. M. 
(see page 290). 
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THURSDAY MORNING, Aveust 29, at 10 o’cLocK. 


Reports of Standing and Special Committees. 
Communication from Conference of Delegates from Bar Asso- 
ciations. 


Excursion to the Country Club at 3 P. M. (see page 290). 


THURSDAY EVENING, Aveust 29, at 8 o’cLock. 


Elihu Root, of New York, former President of the Association, 
will preside at this session. 


Address: 'T’. Miyaoka, of Tokyo, Japan, “The Safeguard of 
Civil Liberties in Japan.” 


Unfinished Reports of Committees. 


FRIDAY MORNING, Aveusrt 30, at 10 o’cLock. 


Jacob M. Dickinson, of Illinois, former President of the Asso- 
ciation, will preside at this session. 


Address: Hampton L. Carson, of Pennsylvania, “ Heralds of 
World Democracy—the English and American Revolutions.” 


Unfinished Reports of Committees. 


Nomination and Election of Officers. 


FRIDAY AFTERNOON, Aveust 30, at 2.30 o’cLock. 
Address : 
Miscellaneous business. 
Annual Dinner at 7 P. M. (see page 290). 


Dinner to Ladies at 7 P. M. (see page 290). 
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PROGRAMS OF SUBSIDIARY AND 
ALLIED BODIES 


Conference of Bar Association 
Delegates 


The Conference will meet on Tuesday, August 27. There will 
be three sessions, at 10 A. M., 2 P. M. and 8 P. M., respectively. 


The sessions will be held in the Assembly Hall, Hotel Winton. 
Elihu Root, of New York, will preside. 


FIRST SESSION, 10 A. M. 


The Organization of the Bar for Public Service. 

Provost Marshal General Enoch H. Crowder, Henry W. Taft, 
Chairman of the War Committee of the Bar of the City 
of New York, and John Lowell, of Massachusetts, Chair- 
man of the Special Committee for War Service of the 
American Bar Association, will deliver addresses. 


SECOND SESSION, 2 P. M. 


_The Organization of the Bar for Eradication of Unnecessary 
Technicality. 
Discussion to be opened by Thomas W. Shelton, of Virginia. 


The Organization of the Bar for Prevention of Unnecessary 
Litigation. 

Discussion to be opened by Daniel S. Remsen, Chairman of 
the Committee on Prevention of Unnecessary Litiga- 
tion of the New York State Bar Association, and 
Charles L. Bernheimer, Chairman of the Committee on 
Arbitration of the Chamber of Commerce of the State 
of New York. 
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THIRD SESSION, 8 P. M. 


The Organization of the Bar for Elimination of the Evils of 
Contingent Fees. 
Discussion to be opened by Stiles W. Burr, of Minnesota. 


How Can the Bar Best Bring About an Authoritative Interpre- 
tation and Application of the Principles of Legal 

Ethics? 
Discussion to be opened by Henry W. Jessup, of New York. 


Section of Legal Education 


The three sessions will be held in Room 1, Mezzanine, Hotel 
Statler, Tuesday and Wednesday, August 27, 28, as follows: 


TUESDAY, Aveusr 27, 3 P. M. 


Harlan F. Stone, of New York, will preside. 

Opening remarks by Selden P. Spencer, of Missouri, Chairman. 

A Round Table Conference, of members of the State Boards of 
Bar Examiners, Law School Teachers and others interested in the 
problems of legal education. Problems affecting the conduct of 
bar examinations will be considered and discussed. 

Resolutions. 


TUESDAY, Auveusr 27, 8 P. M. 


Annual address by the Chairman. 

A paper by Henry W. Ballantine, of Illinois, on the true status 
of correspondence law schools and night law schools. 

Discussion of the paper presented. 

Resolutions. 


WEDNESDAY, Aveust 28, 3 P. M. 


Resolutions. 
Election of Officers. 


ET Ge Se 


jit 
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Comparative Law Bureau 


The session will be held in the Lattice Room, Hotel Statler, 
Tuesday afternoon, August 27, at 2 o’clock, and will be open to the 
public. 


The order of business will be as follows: 


Annual Address of the Director, Simeon E. Baldwin, of 
Connecticut, on “' The Growth of Law in the Past Year.” 

Treasurer’s Report. 

Election of Officers and Managers. 

New Business. 


Membership of the Bureau is of four classes: 

Class A. All Members of the American Bar Association. 

Class B. State Bar Associations, by three delegates each. 

Class C. Law Schools, Law Libraries, Institutions of 
Learning, City and County Bar Associations, 
by two delegates each. 

Class D. Individual members of the Bureau, who are not 
members of the American Bar Association or 
delegates under Class B. or C. 


Section of Patent, Trade-Mark and 
Copyright Law 


The session will be held in the Lattice Room, Hotel Statler, on 
Wednesday afternoon, August 28, at 3 o’clock. 

Address by John P. Bartlett, of New York, Chairman. 

Address by William L. Day, of Ohio, former Judge U. 8. 
District Court, “ Open Court Trial in Patent Cases.” 

Address by J. T. Newton, of District of Columbia, Commis- 
sioner of Patents, “ Work in Patent Office and Pending Legisla- 
tion Relative to Patents.” 

Address by Thomas Ewing, of New York, ex-Commissioner of 
Patents. 


General Discussion. 
Miscellaneous Business. 
Election of Officers. 
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Judicial Section 


The annual business session of the Section will be held in the 
Assembly Hall, Hotel Winton, Wednesday afternoon, August 28, 
at 2 o’clock. 

Address by Provost Marshal General Enoch H. Crowder, 
“ Are the Laws Silent Amidst Arms? ” 

Address by James M. Beck, of New York, “ The Higher 
Law.” 

Unfinished business and discussion thereof. 

Appointment of Committees. 

New Business. 

Election of Officers. 


Section of Public Utility Law 


The first annual meting of the Section will be held in the 
Assembly Hall, Hotel Statler. There will be three sessions: 
Monday, August 26, 2 P. M. and Tuesday, August 27, 10 A. M. 
and 2 P. M., respectively. 

MONDAY, Aveust 26, 2 P. M. 
Opening address by N. T. Guernsey, of New York, Chairman. 
“The Valuation of the Railroads,” Hon. Charles E. Elmquist, 
of Minnesota, Solicitor for Valuation Committee of National 
Association of Railway and Utilities Commissioners. 
Business meeting. 
TUESDAY, Avcust 27, 10 A. M. 

“The Reproduction Theory in the Valuation of Public Utili- 

ties,” John W. Alvord, of Illinois. 

Discussion and questions. 

TUESDAY, Aveust 27, 2 P. M. 
“ Problems which Regulation Presents to the Commissions and 
the Utilities ”: 
Dr. Walton Clark, of Pennsylvania; C. LaRue Munson, 
of Pennsylvania; Bentley W. Warren, of Massachusetts. 
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National Conference of Commissioners on 
Uniform State Laws 


The twenty-eighth annual Conference will be held in the 
United States District Court, East Room, Federal Building, 
beginning Thursday, August 22, at 11 o’clock. The sessions will 
continue on Friday, Saturday, Monday and Tuesday, August 23, 
24, 26 and 27. 


The Executive Committee of the Conference will meet on 
Thursday, August 22, at 10 A. M. in the U. S. District Court, 
West Room, Federal Building. 


The following program is subject to change and modification 
by vote of the Executive Committee or of the Conference, but is 
suggested as a Tentative Program to expedite business. 


THURSDAY, Auaust 22, 11 A. M. 
Address of Welcome. 
Call of the Roll. 
Reading of the minutes of the last meeting. 
Address of William A. Blount, of Florida, President. 
Appointment of Nominating Committee to consist of five mem- 
bers, if so determined by the Conference. 


THURSDAY, Aveust 22, 3 P. M. 
Report of the Treasurer. 
Report of the Secretary. 
Appointment of Auditing Committee. 
Reports of Standing Committees: 
Executive, 
Legislative, 
Publicity, 
Scope and Program. 
Reports of Special Committees : 
Commercial Law, 
Incorporation, 
Registration of Title to Land, 
Uniformity of Judicial Decisions, 
Depositions and Proof of Statutes of Other States, 
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Vital and Penal Statistics, 
Taxation, 
Automobile Legislation, 
Legislative Drafting, 
Occupational Diseases, 
Securing Compulsory Attendance of Non-Resident Wit- 
nesses in Civil and Criminal Cases, 
To Cooperate with the Federal Government on War Legis- 
lation. 
Report of Nominating Committee. 
Election of Officers. 
Discussion and consideration of those reports which do not 
present drafts of acts. 


FRIDAY, Aveust 23, 10 A. M. 
Consideration of: 
Third Tentative Draft of a Uniform Conditional Sales 
Act, 
Third Tentative Draft of a Uniform Fraudulent Con- 
veyances Act. ; ; 


FRIDAY, Aveust 23, 3 P. M. 
Consideration of: 
Fourth Tentative Draft of a Uniform Vital and Penal 
Statistics Act, 
Third Tentative Draft of a Uniform Occupational Dis- 
eases Act. 


SATURDAY, Aveust 24, 10 A. M. 
Consideration of : 
First Draft of a Uniform Compulsory Work Law. 


SATURDAY, Aveusr 24, 3 P. M. 
Consideration of: 
An Approved Set of Forms Under the Uniform Land 
Registration Act, 
Sixth Tentative Draft of an Act to Make Uniform the 
Law of Business Corporations. 


MONDAY, Aveust 26, 10 A. M. 
Unfinished Business. 
New Business. 
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MONDAY, Aveust 26, 3 P. M. 


Session for completing Unfinished Business if necessary. 


MONDAY, Avueusr 26, 8 P. M. 

The Conference is invited to attend the meeting of the Ohio 
. State Bar Association. 
Address: “Uniform State Laws,” by William A. Blouni, 


President. 


American Institute of Criminal Law and 
Criminology 


The tenth annual meeting of the Institute will convene on Mon- 
day morning, August 26, 1918, at 10 o’clock, in the Lattice Room, 
Hotel Statler. 

The Register will be kept in the office of the Secretary and 
Treasurer of the American Bar Association, Hotel Winton. The 
office will be open for the registration and reception of members 
and distribution of the Journal of Criminal Law and Criminology 
and reports of committees during the entire week. 

Delegates to attend the sessions will be appointed by the 
Governors of states and Mayors of cities. 


FIRST SESSION. 


MONDAY, Aveust 26, 10 A. M. 
Annual Address of the President, George W. Kirchwey, of New 
York. 
Report of the Secretary, Edwin M. Abbott, of Pennsylvania. 
Report of the Treasurer, Bronson Winthrop, of New York. 
Report of the Executive Board, John H. Wigmore, of Illinois, 
Chairman. 
Reports of Committees as follows : 
“Tnsanity and Criminal Responsibility,” Edwin R. Keedy, 
of Pennsylvania, Chairman. Discussion. 
“ Probation and Suspended Sentence,” Herbert C. Parsons, 
of Massachusetts. Discussion. 
“ Public Defender,” Harry E. Smoot, of Illinois, Chairman. 
Discussion. 
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“ Drugs and Crime,” Francis Fisher Kane, of Pennsylvania, 
Chairman. Discussion. 
“ Classification and Definition of Crime,” Ernst Freund, of 
Illinois, Chairman. Discussion. 
* Modernization of Criminal Procedure,” Robert W. Millar, 
of Illinois, Chairman. Discussion. 
Report of Society of Military Law, Henry W. eee of 
Illinois, Secretary. 
Appointment of Committee on Nominations. 


SECOND SESSION. 
MONDAY, Aveust 26, 2.30 P. M. 
Reports of Committees as ‘idionee 

“Crime and Immigration,’ Miss Kate Claghorn, of New 
York, Chairman. Discussion. 

“ Indeterminate Sentence, Release on Parole and Pardon,” 
Edward Lindsey, of Pennsylvania, Chairman. Dis- 
cussion. 

“ Criminal Statistics,” Louis N. Robinson, of Pennsylvania, 
Chairman. 

“Teaching of Criminalistics in Universities and Colleges,” 
Robert H. Gault, of Illinois, Chairman. 

“ Translation of Treatises on Criminal Law,” John H. Wig- 
more, of Illinois, Chairman. Discussion. 

* Publications,” Robert H. Gault, of Illinois, Chairman. 


THIRD SESSION. 


MONDAY, Aveust 26, 8.30 P. M. 

Annual Address. Speaker to be announced. 
Report of Committee on “ Nominations.” 
Election of Officers. 

Unfinished Business. 

New Business. 


American Society of Military Law 


The annual meeting of the American Society of Military Law 
will be held on Tuesday, August 27, 1918, at 3 P. M. in Room 3, 
Mezzanine, Hotel Statler. 
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ENTERTAINMENTS 


Reception 


A reception will be given to the President and members and 
guests of the American Bar Association and to ladies accompany- 
ing them, on Wednesday, August 28, at 9.30 P. M. in the Assembly 
Hall, Hotel Winton. No tickets of admission will be required. 


Excursion 


There will be an excursion to the Country Club, under the 
auspices of the Cleveland Bar Association, for members and guests 
of the Association, and ladies accompanying them, on Thursday 
afternoon, August 29, leaving Hotel Winton at 3 o’clock. Appli- 
cation for tickets should be made on or before Thursday, August 
29,10 A. M. 


Annual Dinner 


The Annual Dinner of the Association will be given in the 
Assembly Hall, Hotel Winton, on Friday, August 30, at 7 P. M. 
For additional information see “ Special Announcements,” page 
290. 

There will be a dinner at the same hour, to the ladies who 
accompany guests and visiting members of the Association, in the 
French Room (Terrace), Hotel Winton. Tickets for the dinner 
to the ladies may be obtained at the Treasurer’s office. 
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SPECIAL ANNOUNCEMENTS 


The Dinner 


The Annual Dinner will be given as above noted. A charge of 
$4 for dinner ticket will be made to each member and delegate. 
A limited number of guest tickets will be furnished to members 
at a charge of $7 each. 

Members are requested to apply promptly for dinner tickets. 
They will be on sale at the Treasurer’s office, Hotel Winton, on 
and after Monday, August 26, at 10 A. M. Positively no tickets 
will be sold after 12 o'clock noon, Friday, August 80. 


Mail for Members 


The Association will be provided with pigeon-hole furniture 
for sorting mail, which will be placed in the office of the Secre- 
tary, Hotel Winton. To facilitate distribution the members are 
requested to have all mail (not otherwise specially directed) 
addressed in care of the “ American Bar Association.” 


Nomination of General and Local 
Councils 


The members from each state will meet in the Assembly Hall, 
Hotel Winton, immediately upon adjournment of the first busi- 
ness session (Wednesday morning, August 28) for the purpose of 
nominating a member of the General Council, and also to select a 
Vice-President and Local Council for the state. Delegations 
desiring to meet at a place other than the Assembly Hall should 
notify the Secretary prior to the opening of the first business 
session, so that appropriate announcement may be made. 

No list should contain more than six names in all: one for 
General Council, one for Vice-President and four for Local 
Council. All must be members of the Association. 
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Lists should be left at the Secretary’s office, Hotel Winton, not 
later than 4 P. M. on Wednesday, August 28, in order that they 
may be prepared for the printer and issued to members on 
Thursday morning. 

Election of the General Council will take place at the business 
session of Wednesday evening, August 28. 


Meetings of Standing Committees 


The attention of standing committees is called to the provision 
of the By-Laws by which they are required to meet every year, at 
such hours as the respective Chairmen may appoint. All such 
committees will meet at the Hotel Winton on Wednesday morn- 
ing, August 28, at 9 o’clock, when a separate room will be as- 
signed to each committee. 


Reports of Committees 


The attention of all committees is called to the following pro- 
vision of the By-Laws: 


“ All Committees may have their reports printed by the 
Secretary before the Annual Meeting of the Association; and 
any such report containing any recommendation for action on 
the part of the Association, shall be printed, together with a 
draft of bill embodying the views of the Committee, whenever 
legislation shall be proposed. Such report shall be distributed 
by mail by the Secretary to all members of the Association at 
least fifteen days before the Annual Meeting at which such 
report is proposed to be submitted. No legislation shall be 
recommended or approved unless there has been a report of a 
committee, either in favor of or against the same, and unless 
such legislation be approved by a two-thirds vote of the members 
of the Association present. Where the report of a committee 
has been printed it shall not be read before a meeting of the 
Association unless directed by a majority vote of those present 
at the meeting, but the chairman of the Committee shall state 
the purport and substance thereof to the meeting.” 


In preparing for debate, members are requested to bear in mind 
the By-Law that no person shall speak more than ten minutes at a 
time, nor more than twice on one subject. 
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New Members 


It is desirable that nominations of new members be submitted 
to the General Council at its first session on Wednesday morning. 
Forms and any information desired will be furnished by the 
Membership Committee, Secretary’s office, Hotel Winton. 

The dues are $6 a year for members, inclusive of cost of 
JouRNAL. Delegates who are not members pay no dues. There 
is no initiation fee. There are no additional dues for member- 
ship in a Section. 


Hotel Reservations 


Karl Fenning, Citizens Building, Cleveland, Ohio, has kindly 
consented to take charge of the reservations for members and° 
delegates. In writing to Mr. Fenning, please state preference 
of hotel, time of arrival, period for which the rooms are desired, 
whether with or without bath, and how many persons will occupy 
each room. 

Rooms at the Hotels Statler and Winton are available for Com- 
mittee meetings, and will be assigned on application of Chairmen 
to the Secretary. 


By order of the Executive Committee. 
GEORGE WHITELOCK, Secretary, 


W. THOMAS KEMP, 
GAYLORD LEE CLARK, Assistant Secretaries, 
1416 Munsey Building, Baltimore, Md. 
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' CHRONOLOGICAL RESUME. 

AUGUST. 

THURSDAY, 22p. 

10.00 A. M. Executive Committee of the National Conference 
of Commissioners on Uniform State Laws. 
U. S. District Court, West Room, Federal 
Building. 

11.00 A. M. Opening Session National Conference of Commis- 
sioners. U.S. District Court, East Room, Fed- 
eral Building. 


Fripay, SATURDAY, 23D, 24TH. 
National Conference of Commissioners on Uni- 
form State Laws. U.S. District Court, East 
Room, Federal Building. 


Monpbay, 26TH. 

10.00 A. M. National Conference of Commissioners on Uni- 
form State Laws. U. 8. District Court, East 
Room, Federal Building. 

10.00 A. M. American Institute of Criminal Law and Crimi- 
nology. Lattice Room, Hotel Statler. 

2.00 P. M. Section of Public Utility Law. Assembly Hall, 
Hotel Statler. 

2.30 P. M. American Institute of Criminal Law and Crimi- 
nology. Lattice Room, Hotel Statler. 

3.00 P. M. National Conference of Commissioners on Uni- 
form State Laws. U. 8S. District Court, East 
Room, Federal Building. 

8.00 P. M. National Conference of Commissioners on Uni- 
form State Laws. U.S. District Court, East 
Room, Federal Building. 

8.30 P. M. American Institute of Criminal Law and Crimi- 
nology. Lattice Room, Hotel Statler. 


TUESDAY, 27TH. 

10.00 A. M. Conference of representatives of American Bar 
Association, and delegates from state and local 
bar associations. Assembly Hall, Hotel Winton. 
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10.00 A. M. 


2.00 P. M. 


2.00 P. M. 


2.00 P. M. 


3.00 P. M. 


3.00 P. M. 


8.00 P. M. 


8.00 P. M. 


8.00 P. M. 


Section of Public Utility Law. Assembly Hall, 
Hotel Statler. 

Conference of Bar Association Delegates. Assem- 
bly Hall, Hotel Winton. 

Comparative Law Bureau. Lattice Room, Hotel 
Statler. 

Section of Public Utility Law. Assembly Hall, 
Hotel Statler. 

Section of Legal Education. Room 1, Mezzanine, 
Hotel Statler. 

American Society of Military Law. Room §&, 
Mezzanine, Hotel Statler. 

Conference of Bar Association Delegates. Assem- 
bly Hall, Hotel Winton. 

Section of Legal Education. Room 1, Mezzanine, 
Hotel Statler. 

Executive Committee of the Association. Room 
D, Mezzanine, Hotel Winton. 


WEDNESDAY, 28TH. 


9.00 A. M. 


10.00 A. M. 


2.00 P. M. 
3.00 P. M. 


3.00 P. M. 


8.00 P. M. 


9.30 P. M. 


General Council of the Association. Room 1, 
Mezzanine, Hotel Statler. 

First Session American Bar Association. Assembly 
Hall, Hotel Winton. 

Address of welcome. 

President’s address. 

Judicial Section. Assembly Hall, Hotel Winton. 

Section of Legal Education. Room 1, Mezzanine, 
Hotel Statler. 

Section of Patent Law. Lattice Room, Hotel 
Statler. 

Second Session American Bar Association. 
Assembly Hall, Hotel Winton. 

Address, Hon. John H. Clarke, Associate 
Justice of the Supreme Court of the 
United States. 

Reception to members and guests. Assembly Hall. 
Hotel Winton. 


THURSDAY, 29TH. 


10.00 A. M. 


Third Session American Bar Association. 
Assembly Hall, Hotel Winton. 
Committee reports, 
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3.00 P. M. Excursion to Country Club. 
8.00 P. M. Fourth Session American Bar Association. 
Assembly Hall, Hotel Winton. 
Address, T. Miyaoka, of Tokyo, Japan. 


Fripay, 30TH. 
10.00 A. M. Fifth Session American Bar Association. 
Assembly Hall, Hotel Winton. 
Address, Hampton L. Carson, of Pennsyl- 
vania. 
2.30 P. M. Sixth Session American Bar Association. 
Assembly Hall, Hotel Winton. 
Unfinished business. 
7.00 P. M. Annual dinner American Bar Association. Assem- 
bly Hall, Hotel Winton. 
7.00 P. M. Dinner to ladies. French Room (Terrace), Hotel 
Winton. 
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OFFICERS 


1917-1918. 
PRESIDENT, 
WALTER GEORGE SMITH, Philadelphia, Pa. 
SECRETARY, 
GEORGE WHITELOCK, Baltimore, Md. 
TREASURER, 
FREDERICK E. WADHAMS, 78 Chapel Street, Albany, N. Y. 
ASSISTANT SECRETARIES, 


W. THOMAS KEMP, 1416 Munsey Building, Baltimore, Md. 
GAYLORD LEE CLARK, 1416 Munsey Building, Baltimore, Md. 


EXECUTIVE COMMITTEE, 


EX-OFFICIO CHARLES N. Potter, Cheyenne, Wyo. 
THE PRESIDENT, Joun LoweLL, Boston, Mass. 
THE SECRETARY, int 
CHARLES BLoop SMiTH, Topeka, Kan. 


THE TREASURER, 


GEorRGE SUTHERLAND, ASHLEY CocKRILL, Little Rock, Ark. 
Ex-President, Georcr T. Pace, Peoria, II. 
Salt Lake City, Utah. 7 4 Hammonp, Atlanta, Ga. 
R. E. LEE SANER, 
Chm. Genl. Council, U. S. G. CHErry, Sioux Falls, S. D. 
Dallas, Tex. CHARLES THADDEUS TERRY, New York, N. Y. 


SECTION OF LEGAL EDUCATION. 
SELDEN P. SpeNceR, St. Louis, Mo., Chairman. 
CuHartes M. HEepsuRN, Bloomington, Ind., Secretary. 

SECTION OF PATENT, TRADE-MARK AND COPYRIGHT LAW. 
Joun P. Bartiert, New York, N. Y., ‘Chairman. 
WALLACE R. LANE, Chicago, IIl., Secretary. 
JUDICIAL SECTION. 
Witu1am C. Hoox, Leavenworth, Kan., Chairman. 
Joun T. Tucxer, Baltimore, Md., Secretary. 
COMPARATIVE LAW BUREAU. 


Srmgon E. BALpwin, New Haven, Conn., Director. 

Rospert P. SuHick, Philadelphia, Pa., Secretary. 

Axe. TEISEN, Philadelphia, Pa., Assistant Secretary. 

EvuGENE C. MAssi£, Richmond, Va., Treasurer. 

PUBLIC UTILITIES SECTION. 
N. T. Guernsey, New York, N. Y., Chairman. 
Epw. A. ARMSTRONG, Princeton, N. J., Secretary. 
NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM 

STATE LAWS. 

Wo. A. Biount, Pensacola, Fla., President. 

AnpDREw A. Bruce, North Dakota, Vice-President. 

GrorceE B. Youna, Montpelier, Vt., Secretary. 

W. O. Hart, New Orleans, La., Treasurer. 

AMERICAN INSTITUTE OF CRIMINAL LAW AND 

CRIMINOLOGY. 

Grorce W. KircHwey, New York, N. Y., President. 

Epwin M. Assott, Philadelphia, Pa., Secretary. 
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II. 
GENERAL ANNOUNCEMENTS. 


AMENDMENTS TO CONSTITUTION AND BY-LAWS. 


The Executive Committee has considered certain proposed 
amendments to the Constitution and By-Laws which are herewith 
submitted to the Association with the recommendation that they 
be adopted by it at the next annual meeting: 


Amend Article VII of the Constitution by inserting in the fifth 
line thereof, after the word “ By-Laws,” the following provision : 
“ Provided, however, that the Executive Committee may, in its 
discretion, remit the dues of any member, under special circum- 
stances ” ; so that Article VII shall read in its entirety as follows: 


° DUvEs. 

“ ArTICLE VII. Each member shall pay six dollars to the 
Treasurer as annual dues, and no person shall be qualified to 
exercise any privilege of membership who is in default. Such 
dues shall be payable, and the payment thereof enforced, as may 
be provided by the By-Laws, provided, however, that the Execu- 
tive Committee may, in its discretion, remit the dues of any 
member, under special circumstances. The annual dues include 
cost of the AMERICAN Bar ASSOCIATION JOURNAL, which to mem- 
bers is $1.50 per year. All other publications of the Association 
shall be free of charge to members.” 


Amend Article XI of the Constitution by striking out the entire 
article and substituting therefor the following: 


“ ARTICLE XI. The Constitution may be altered or amended 
by a vote of three-fourths of the members present at any annual 
meeting, but no such change shall be made unless at least 200 
members shall be present and voting, nor unless notice of the 
proposed amendment shall have been given by the Secretary of 
the Association to the members thereof either by mail or by pub- 
lication in the JouRNAL at least thirty days before the meeting 
at which the amendment is offered.” 
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And in consonance therewith add a section to the By-Laws to 
be known as Section XIII, to read as follows: 


“ XIII. These By-Laws may be amended at any annual meet- 
ing of the Association by vote of a majority of the members 
present, provided that at least 200 members are present and voting, 
and provided that the Secretary of the Association shall have 
given notice of the proposed amendment to the members thereof 
either by mail or by publication in the Journat at least thirty 
days before the meeting at which the amendment is offered.” 


Amend By-Law IT so that the By-Law shall read in its entirety 
as follows: 


“TI. The order of exercises at the annual meeting of the 
Association shall be that which shall be prescribed by the Execu- 
tive Committee and notified to the Association at least thirty days 
before the meeting.” 


Amend By-Law VIII by adding thereto after the paragraph 
stating the duties of the Committee on Professional Ethics, the 
following sub-sections outlining the powers of the Grievance 
Committee: 


“1. The Committee on Grievances shall receive and hear all 
complaints preferred against any member of this Association for 
misconduct in his profession, provided the same be in writing, 
plainly and specifically stating the matter complained of, and 
subscribed by the complainant, and may in its discretion investi- 
gate misconduct in his profession of a member of this Association 
of which no formal complaint has been made. 

“2. The right to and existence of membership in this Associa- 
tion may be forfeited and the member expelled for the following 
causes : 

“(a) Whenever a member of the Association is adjudged guilty 
of a felony, or of any misdemeanor involving moral turpitude, by 
any state, federal or territorial court of competent jurisdiction ; 
and a duly certified record of conviction shall be conclusive evi- 
dence of the fact. 

“ (b) Whenever any member of the Association shall be dis- 
barred or suspended from practice by any court of record. 

“ (c) When it is shown to the reasonable satisfaction of the 
committee hereinafter named that a member has been guilty of 
any fraud, deceit or willful misconduct in or connected with his 
profession, or has been guilty of willful disobedience or violation 
of an order of a court of competent jurisdiction requiring him to 
do or forbear doing any act connected with or in the course of his 
profession, or has encouraged the commencement or continuance 
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of an action or proceeding from any motive of passion or purely 
selfish interest. 

“3. Forfeiture of the membership hereinabove provided shall 
be ascertained and declared and become effective in the following 
manner: The certification by a majority of all of the members 
of the Grievance Committee to the Executive Committee that the 
member has been found guilty of a misconduct defined in para- 
graph I of this amendment, and the approval of this conclusion 
by a majority of all of the members of the Executive Committee. 
The certification by the Grievance Committee shall be accom- 
panied by the evidence considered by the members of the Griev- 
ance Committee. 

“No forfeiture shall be declared or member expelled without 
notice of the nature and cause of the complaint and a reasonable 
opportunity accorded the member to submit written evidence and 
written argument in his defense to the Grievance Committee. 

“The Grievance Committee, with the approval of the Execu- 
tive Committee, shall formulate rules not inconsistent with this 
amendment to give effect to the foregoing provisions, which rules 
shall be published in the Annual Reports of the Association. The 
conclusions of both the Grievance Committee and the Executive 
Committee may be attained and become effective without a meet- 
ing of the committee. 

“ All interest in the property of the Association of persons in 
any way ceasing to be members of the Association shall ipso facto 
vest in the Association. 

“4, Whenever specific charges of unprofessional conduct shall 
be made against a member of the Bar, but not a member of this 
Association, and the Chairman of the Grievance Committee is of 
the opinion that the case is such as requires investigation or 
prosecution in the courts, the same shall be referred by the Chair- 
man to the local Vice-President of the Association for the state 
where such offender resides, whose duty it shall be to bring the 
charge to the attention of the Bar Association of the state of said 
attorney’s residence, or to some other appropriate local bar 
association, and through the appropriate officers or committees of 
said local bar associations to urge the proper authorities to insti- 
tute inquiry into the merits of the complaint, with a view to the 
vindication of lawyers unjustly accused, and the discipline by the 
appropriate tribunal of lawyers guilty of unprofessional conduct.” 
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NOTICE TO CHAIRMEN OF COMMITTEES. 


Chairmen are reminded of the resolution of the Executive Com- 
mittee passed January, 1917, as follows, viz.: 

Resolved, That before action by the Executive Committee on the 
regular appropriations at the winter meeting there shall be re- 
quired a statement in behalf of each committee, section or other 
organization desiring an appropriation, showing the unexpended 
balances of former appropriations, all unsatisfied obligations, 
and the specific purposes for which the appropriation is desired ; 
that when an increase of appropriation over that of the last pre- 
ceding year is asked there shall be required a statement of the 
specific expenditures to be made in the ensuing year in addition to 
or in excess of those of the preceding year, and of the reasons for 
such addition or increase. 


RECEPTION COMMITTEE. 


In accordance with By-Law VIII of the Constitution, the 
President has appointed a Reception Committee to attend im- 
mediately before and at the opening of the first day’s session of 
the annual meeting of 1918 to receive members and delegates 
and introduce them to each other, with a view of making them 
better acquainted and establishing a spirit of good fellowship 
among them. The members of the committee are as follows: 

John A. Chambliss, Chattanooga, Tenn., Chairman. 
Charles E. Blanchard, Columbus, Ohio. 
George Bryan, Richmond, Va. 

Luther Day, Cleveland, Ohio. 

Karl Fenning, Cleveland, Ohio. 

G. Frederick Frost, Providence, R. I. 

Frank W. Grinnell, Boston, Mass. 

George B. Harris, Cleveland, Ohio. 

W. O. Hart, New Orleans, La. 

Paul Howland, Cleveland, Ohio. 

H. H. McKeehan, Cleveland, Ohio. 

Rodney A. Mercur, Towanda, Pa. 

Tore Teigen, Sioux Falls, 8. D. 

James W. Vandervort, Parkersburg, W. Va. 
Henry B. Walker, Evansville, Ind. 
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CONFERENCE OF DELEGATES FROM BAR 
ASSOCIATIONS. 


The committee in charge of the program for this Conference 
is now sending out to state and local bar associations an outline of 
the program for the Cleveland meeting of the Conference on 
August 27, and.requesting the appointment of delegates thereto. 

President Smith has appointed the following delegates from 
the American Bar Association to the Conference: 

Elihu, Root, New York. 5 
Moorfield Storey, Massachusetts. 

Charles A. Boston, New York. 

Edwin T. Merrick, Louisiana. 

John H. Voorhees, South Dakota. 


TSUNEJIRO MIYAOKA. 


Mr. Miyaoka, who is to address the Association at the meeting 
in Cleveland on “ The Safeguard of Civil Liberties in Japan,” 
has been retained by the American Embassy at Tokio as counsel 
for the United States Shipping Board in the negotiations for 
charter of Japanese ships, purchase of vessels in course of con- 
struction and the construction of new ships in Japanese yards. 


LIEUTENANT GEORGES BARBEY. 


By request of the British Secretary of State for Foreign Affairs, 
M. Georges Barbey of the Paris Bar, author of a notable address 
before the Association in 1909, and now serving in the French 
Army, has been granted leave of absence to visit Great Britain 
and speak at meetings of workmen upon the problems of France 
in the conduct of the war. Lieutenant Barbey writes to America 
in warm commendation of our soldiers. 


GAYLORD LEE CLARK. 


Assistant Secretary Gaylord Lee Clark is a lieutenant in the 
115th Infantry which has arrived in Europe. 
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SERVICES OF NOTARIES PUBLIC. 


It is suggested by a member of the Association that members 
who are themselves notaries public, or who have notaries public 
in their offices, arrange to have affidavits required of persons in 
the military service taken without charge. Notaries are asked 
especially to tender their services to the Home Service of the Red 
Cross in cities or camps near them. 


SOLDIERS AND SAILORS CIVIL RELIEF ACT. 


The Secretary has on hand a number of copies of the Soldiers 
and Sailors Civil Relief Act for distribution upon application 
therefor. 

The Secretary also has on hand a number of pamphlet copies 
of the addresses before the 1917 meeting at Saratoga and of the 
speeches at the banquet in honour of Elihu Root. These will be 
sent to members upon application. 


MEETINGS OF STATE BAR ASSOCIATIONS, 1918. 


THe ALABAMA StTaTE Bar AssocraTIon will meet on July 12 
and 13 at Montgomery. 


Tue West Virernra Bar AssocraTIon will meet on July 16 
and 17 in Elkins. 


Tue South Carotina Bar Association will hold its next 
annual meeting about August 1, in Spartanburg. 


Tue Bar AssoOcIATION OF TENNESSEE will hold its next meet- 
ing on August 7, 8 and 9, in Chattanooga. 


Tuer Onto STATE Bar AssociaTION will hold its annual meet- 
ing on August 26 and 27, in Cleveland. 


10 
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BOOKS RECEIVED. 


Acknowledgment is made of the receipt by the Secretary of 
the following books: 

Report of the 34th Annual Session of the Georgia Bar Asso- 
ciation, 1917. 

Report of the Twentieth Annual Meeting of the Colorado 
Bar Association, 1917. 

Report of the North Carolina Bar Association, Vol. 19, 1917. 

Year Book of the Los Angeles Bar Association, 1918. 

Constitution, By-Laws and Code of Ethics of the West 
Virginia Bar Association. 

Proceedings of the Bar Association of Tennessee, 1917. 

Year Book, 1918, of the Association of the Bar of the City 
of New York. 

Annual Report (1918) State Bar Association of Connecticut. 
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SUGGESTIONS OF ATTORNEY-GENERAL GREGORY 
TO EXECUTIVE COMMITTEE IN RELATION 
TO THE DEPARTMENT OF JUSTICE. 
(At Richmond, Virginia, April 16, 1918.) 


You have asked me to meet with you this morning and suggest 
in what way the body you represent can help the government, and 
especially the Department of Justice, in the present emergency. 
With no preliminaries I will proceed. 

We must set our faces against lawlessness within our own 
borders. Whatever we may say about the causes for our entering 
this war, we know that one of the principal reasons was the law- 
lessness of the German nation—what they have done in Belgium 
and in Northern France, and what we have reason to know they 
would do elsewhere. For us to tolerate lynching is to do the same 
thing that we are condemning in the Germans. Lynch law is the 
most cowardly of crimes. Invariably the victim is unarmed, 
while the men who lynch are armed and large in numbers. It is 
a deplorable thing under any circumstances, but at this time 
above all others it creates an extremely dangerous condition. I 
invite your help in meeting it. From all the facts I have been 
able to gather concerning the lynching of the man in Illinois, I 
doubt his having been guilty of any offense. Such happenings 
grow out of a condition of mind where people say: “The govern- 
ment is giving us no protection ; spies are blowing up our factories ; 
they are giving information to Germany; our boys.are being 
shot in the rear; and our duly constituted authorities are doing 
nothing to protect us and we will take the law into our own 
hands.” This appeals to the excited and drunken mind. Unless 
stopped it is going to result’in a condition most deplorable: 

The two excuses usually given are that there are no adequate 
laws, and that the laws we have are not properly enforced. The 
people of this country must be given to understand that we have 
means of protecting those in the field and those at home, and 
what is being done to accomplish that result. 

I care little for criticism of the Department of Justice, but 
when the people are being deceived and the most ignorant of them 
incited by absolutely false reports, I feel that something must be 
done to meet the situation. 
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First, as to the laws: It is hardly necessary to say that when 
war broke out we had no real, substantial set of laws with whick 
to confront the emergency. The department therefore attempted 
to procure additional legislation. We secured the passage of the 
Espionage Act, but most of the teeth which we tried to put in 
were taken out. We got what we could, but Congress itself did 
not realize at that time the conditions that would confront us. 

To give you an idea of the ineffectiveness of that law when 
applied by a judge not in accord with its purposes, I refer to a 
celebrated case recently decided by a district judge of the United 
States, which will give you an idea of how impossible it is to 
enforce it in some jurisdictions. 

The defendant was charged with having violated Section 3 of 
the Espionage Act, in that (1) he did “ make and convey false 
reports and false statements with intent to interfere with the 
operation and success of the military and naval forces of the 
United States and to promote the success of its enemies”; and 
(2) that he did “cause and attempt to cause insubordination, 
disloyalty, mutiny and refusal of duty in the military and naval 
forces of the United States, and obstruct the recruiting and 
enlistment service of the United States, to the injury of the 
service of the United States, specially as follows: At divers times 
in the presence of sundry persons defendant declared that he 
would flee to avoid going to the war; that Germany would whip 
the United States, and he hoped so; that the President was a 
Wall Street tool using the United States forces in the war because 
he was a British tool; that the President was the crookedest 

(the term used was tco vile to repeat) ever President; 
that he was the richest man in the United States; that the Presi- 
dent brought us into the war by British dictation ; that Germany 
had right to sink ships and kill Americans without warning, and 
that the United States was only fighting for Wall Street million- 
aires and to protect Morgan’s interests in England.” 

The court stated that the evidence would justify a finding that 
defendant did make the declarations charged, but that a verdict 
of guilty of any of the crimes charged could not be sustained, 
and instructed the jury to acquit. Probably from 20 to 30 other 
district judges have construed that law and properly left to the 
jury the duty of determining the intention of the accused from 
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the language used and the circumstances under which it was 
used. It seems practically impossible in the district in which that 
judge presides to punish the disloyalty denounced by this statute. 

Congress is now considering, and I feel quite sure will shortly 
pass, an amendment to the Espionage Act which will make it 
much more drastic and which it is hoped will form the basis for 
convictions in all federal districts. 

Consider what is generally known as the “ Sabotage Law,” now 
pending before Congress. The ordinary man does not understand 
that there is no United States law against arson or even murder 
except within certain restricted territory, that the laws passed 
by Congress are very limited in their scope, and that the state 
legislatures possess the broader powers to punish crime. 

The limited law enforcing power of the federal government 
may be illustrated by the case of the famous German spy Von 
Rinteln. This man, before we were involved in the war, entered 
into a conspiracy with a German chemist named Scheele and 
others to sink vessels on the high seas with incendiary bombs. 
The bombs were being manufactured on the interned German 
vessel Vaterland at Hoboken. 

Hanging would have been too good for that crime, because 
women and children with no protection were on those vessels. 
The only way of reaching this man under federal law was to 
charge him with violating the laws of the United States regulat- 
ing the transportation of dangerous materials in foreign com- 
merce, for which offense the maximum penalty is 18 months in 
jail and a fine of $2000. This punishment was inflicted, but was 
utterly inadequate. 

At that time we had no federal law under which a person could 
be punished for blowing up a powder magazine. What is known 
as the “Sabotage Act” is now under consideration, providing 
proper punishment for the destruction or injury of supplies, 
material, structures, etc., intended or suitable for the use of the 
government. (Norre.—This bill has since become law.) 

The most effective machinery so far provided for dealing with 
alien enemies is furnished by the old Act of 1798, giving the 
President power to intern alien enemies when their being at liberty 
would probably constitute a menace to the public safety. Even 
this applies only to males over 14 years of age. In many instances 
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women are the most dangerous of our alien enemies, and Congress 
is now considering an amendment to this act which will bring 
them within its terms. (NotE.—This bill has since become law.) 
_ What is known as the “ Passport Law,” which will properly 
control the incoming and outgoing of every person in the United 
States, is now before Congress. This is badly needed, especially 
on the Mexican border, where the evil of unrestricted passage is 
assuming serious proportions. 

Generally speaking, these are the more important measures 
now under consideration, and I earnestly hope they will be passed 
at an early day. With their help we shall be fairly able to 
adequately meet the conditions which have arisen. 

The other excuse given by people who engage in lynching is 
that the laws are not enforced. 

In order that you may act upon the suggestions I intend to 
make, you should know something of the situation. 

As lawyers, you have a fair appreciation of the burden which 
rests upon the Department of Justice. I should say that its 
work has largely more than doubled since the outbreak of war. 
There are certain new fields we must now enter, and have entered. 
We had no previous experience in enforcing laws against espio- 
nage, treason and kindred crimes. 

There are in the United States some 1,500,000 male alien 
enemies over 14 years of age. Assuming that each stands for a 
family of three, a wife and one child, that would make 4,500,000 
alien enemies within our borders. This will give you an idea of 
the size of the problem. 

The Intelligence Bureaus of the army and navy, the Secret 
Service and Customs Division of the Treasury, the Investigators 
of the Post Office Department, the Intelligence Division of the’ 
Bureau of Labor, and the small force employed by the Depart- 
ment of State perform many important duties, and excellent 
cooperation has been secured between these different branches of 
the government intelligence system and the Bureau of Investiga- 
tion of the Department of Justice. 

The attorney-genera! is charged by order of the President with 
the enforcement of the proclamations and regulations governing 
alien enemies. The department is likewise charged with the 
prosecution of practically all crimes against the United States, 
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and there is involved in this the necessity for the investigation of 
the facts on which prosecutions are based. It can be safely said 
that the Department of Justice makes from 75 to 80 per cent of 
all the investigations which the government finds necessary. 

We have today in this service, or cooperating by definite agree- 
ment with the government, 1000 men for every one man 80 
engaged when war was declared last April. Our official force 
has been enormously increased. It is supplemented by the police 
forces of the states, counties, cities and towns and by powerful 
patriotic organizations like the American Protective League, 
which has over 200,000 members and is operating in over 1000 
communities. These volunteer organizations exercise no govern- 
mental powers, but their assistance enables us among other things 
to investigate hundreds of thousands of complaints and to keep 
scores of thousands of persons under observation. We have repre- 
sentatives at all meetings of any importance. We use large 
numbers of men, and some women, who understand and speak 
the German language. Gatherings of Germans are given special 
attention. 

The preventive measures are of first importance. These are 
heing taken and largely account for the fact that during the first 
year of the war there has not been in the United States what 
anyone could properly characterize as an outbreak against the 
authority of the government. One thing a German intensely 
dislikes—and we do not differ from him in that respect—he does 
not like to be hung. He fears the powerful arm of the govern- 
ment. The Germans know what is going on, and it is having its 
effect. 

Before the United States became involved in the war we had 
an experience of two or three years attempting to maintain con- 
ditions of neutrality. In that time we obtained a fair idea of the 
dangerous people in this country, and within a few hours after 
war was declared the most dangerous Germans were seized and 
interned. They were apprehended from San Francisco to New 
York and from the Canadian border to Florida. We then im- 
mediately began the system of observation of every man and 
woman suspected of being dangerous; their associates, language 
and actions were noted and reported; as soon as these justified 
internment the government acted, and more than 10 times the 
original number have now been confined. 
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The story that the country is flooded with German spies is a 
gross exaggeration. There is comparatively little spying done, 
and the main reason for this is that the. men who would be 
dangerous spies in this country are mostly in detention camps. 
They have quietly disappeared from their usual haunts and are 
where they can do no harm. If we were simply intent on hanging 
German spies, the first thing would be to turn these interned 
persons loose and acts warranting hanging would probably very 
promptly occur. 

I do not believe there is today any country which is being more 
capably policed than is the United States. 

Intemperate talking and writing by ill-informed persons affect 
many weak-minded people. You can never quite overtake a false 
statement when once it has been uttered and widely published. 
Many of the authors of such statements are doubtless sincere, 
believe the wild stories they hear, and disseminate them with no 
intention of inducing lynching and like lawlessness, but never- 
theless such persons are largely responsible for results of this 
character. 

Some weeks ago a high officia) in what is generally considered 
a patriotic organization published a statement, which appeared 
in the New York papers and throughout the country, to the effect 
that since the declaration of war arms and munitions had been 
shipped from this country to Germany, and that 14 spies had 
been shot by the United States Government. This person was 
subpcoeneed before a grand jury in order that he might, under oath, 
verify his statements. It then developed that the statements 
were without the slightest foundation, and yet to this day 
thousands and perhaps hundreds of thousands of people in this 
country believe them. 

Reeently the statement was generally printed that in a certain 
government factory in New York City where gas masks are being 
produced for our men in France more than 100 employees had 
been discharged because they had intentionally made the masks 
defective. A thorough investigation showed that this report was 
entirely untrue, and that while from 3 to 7 per cent of the masks 
were defective and were rejected, there was not the slightest evi- 
dence going to show that this arose from any cause other than 
those naturally incident to the work. If the facts had been as 
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reported I would have promptly had the guilty parties indicted 
for treason, and would have done so with a fair hope of securing 
convictions even under the handicaps imposed upon the govern- 
ment in a prosecution of that character. 

The statement has been made hundreds of times that the gov- 
ernment has been paroling German spies against whom cases had 
been made out. There was no foundation whatever for such a 
report. Even of the hundreds interned because it was believed 
they were dangerous, only six have ever been paroled. In one case 
the man was released for two weeks and kept under observation in 
order that he might be at the bedside of his wife under trying and 
painful circumstances, and at the end of that time he was 
reinterned. Another was the case of a man who was undoubtedly 
a dangerous alien enemy; the department had reason to believe, 
however, that there were men higher up who were involved with 
him, and so he was paroled for 30 days and kept under constant 
observation with the hope that his still more dangerous associates 
might thereby be discovered. At the end of 30 days he was 
reinterned. The other four were cases of little importance and 
after careful reconsideration it was determined that it was not 
necessary to intern them longer. 

False statements are seldom pure fabrications. They are gen- 
erally built around some scintilla of truth. This one concerning 
the paroling of spies grew out of a misunderstanding of the Presi- 
dent’s proclamations authorizing the interning of alien enemies. 
Interned persons are not accused of crime, but are men who would 
probably commit criminal acts if at large. This is the process: 
The first thing we do is to detain a man if he is suspected. His 
pedigree, associates, activities, etc., are investigated. If the 
result is favorable and the man is not found dangerous, he is 
discharged. If it is concluded that he is dangerous, he is interned. 
When we detain a man the idea frequently gets out that he is a 
German spy, and the people do not understand his being released. 

It has been repeatedly stated that more than fifty million 
dollars worth of government munitions and supplies have been 
burned by German sympathizers during the last year. A few 
days ago the representatives of the Underwriters Fire Insurance 
Association declared that it had not been clearly established that 
during the year there had occurred a single incendiary fire of the 
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character referred to. Although it has investigated a number of 
fires in munition factories and government plants, the Depart- 
ment of Justice has not been satisfied that a single one of them 
was of incendiary origin. I have had the figures in dollars and 
cents compiled so as to compare losses by fire during the year 
1913 (this being the year before the European war broke out) 
with those of the year 1917. Taking into consideration the fact 
that the articles burned in 1917 were worth from 40 to 100 per 
cent more than like articles were worth in 1913, there has been in 
fact a substantial decrease in losses by fire. In a number of 
instances it has been conclusively shown that such fires resulted 
from accident or carelessness. 

Notwithstanding the repeated charges that bread was being 
poisoned and filled with glass, it has not been demonstrated that 
this had been intentionally done in any case except one. In that 
instance a German was notified of his discharge by his employer 
and deliberately put glass in a loaf of bread. It was done with 
the purpose of having it discovered; it was discovered, and the 
employer’s business was ruined, although that one loaf of bread 
was probably the only one with glass in it that had ever gone out 
of his shop. Of course impurities of various kinds, especially 
pieces of flint and stone, and occasionally even pieces of glass, are 
found in bread, their presence being due to carelessness or 
accident. 

Repeatedly it has been stated that German sympathizers were 
poisoning United States soldiers in the training camps, but no 
real evidence of this has ever been produced. 

Hundreds of papers have published stories about mules and 
horses of the United States army being poisoned at drinking 
troughs. Every case reported has been run down with the utmost 
care and in only one instance, in West Virginia, was poisoned 
water found. Not an army horse or mule had ever taken a drink 
at the trough where it was found, nor was it ever contemplated 
that they should do so. The matter is still under investigation, 
but the indications are that the water was poisoned by the wash- 
ing of a bottle or in some other accidental way. 

Not infrequently as many as 1500 complaints reach the Depart- 
ment of Justice in a single day. It is safe to say that there is 
nothing whatever in 95 per cent of these cases, and yet all are 
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thoroughly investigated in order that we may cull out the small 
number which justify prosecution. 

I do not wish to create the impression that there is no danger 
from German spies and German sympathizers. There are 
thousands of persons in this country who would injure the United 
States in this war if they could do so with safety to themselves. 
However, they are no more anxious to be hung than you are. We 
are taking nothing for granted, and we are using every possible 
preventive measure. We are trying to put the fear of God in the 
hearts of these people, and we have put it there and it is going 
to remain there. 

The demand is constantly being made that we shoot German 
spies before breakfast. The Department of Justice is not going 
to shoot any before breakfast or at any other time, as there is no 
law under which we can do it. We are going to urge capital 
punishment in any case where the facts justify it, and I do not 
anticipate any serious trouble in securing the active assistance of 
juries and courts whenever such cases are developed. 

You may be interested in knowing that I cannot recall an 
instance in which the retailers of the wild stories above referred to 
and the bitter critics of the enforcement of the law have been able 
to add a single important fact to those already in the possession of 
the department. 

I urge you gentlemen, through such machinery as you see fit 
to adopt, to assist in getting before the people of this country the 
facts that laws are now upon the statute books, or will be within 
the next few weeks, which will reasonably protect the interior 
defenses of our country; that an honest, adequate and earnest 
force is dealing with this situation ; and that unless the hysteria, 
which results in the lynching of men, is checked it will create a 
condition of lawlessness from which we will suffer for a hundred 
years. 

There is another potent reason for sternly repressing these 
disorders. The cry of the mob is that it is protecting the boys at 
the front. The reverse is true. No greater wrong can be done 
to our soldiers in France than that of lynching Germans in 
America. The story of the death of that German in Illinois is 
being considered in Germany today. Such acts will be seized 
upon by our enemies as justifying severe reprisals on our soldiers 
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in German prison camps. Having sowed the wind we will reap 
the whirlwind. 

In the second place, your association can perform a service 
of almost equal importance by throwing the great weight of your 
influence against the passage of unconstitutional laws. As long 
as I am attorney-general of the United States, I shall give the 
government the benefit of all reasonable and proper doubts when 
it comes to the question of the power to be exercised in a time like 
this: but, where there is no really serious doubt as to the uncon- 
stitutionality of a measure, the duty of all good citizens is plain. 
There is a feeling that in some way a condition of war suspends 
the guaranties of the constitution and justifies the doing of 
illegal and even criminal acts. I see no room for a substantial 
distinction between the lawless German autocrat who shoots non- 
combatants in Belgium and the lawless American Democrat who 
hangs unarmed civilians in America. 

From every section of the country comes up the cry that the 
disloyal and seditious should be tried by military courts martial 
and promptly shot. It is hardly conceivable how lawyers ac- 
quainted with the three great guaranties of our constitution and 
the decisions of our courts can contend that civilians should be 
so tried at a time when our civil courts are performing their 
proper functions, and when our country is not being subjected to 
invasion or rebellion. 

In the third place, the government needs the moral and active 
support of this great organization in the enforcement of federal 
laws. Just before the registration under the Draft Act, the 
Illinois Bar Association passed a resolution substantially to the 
effect that it would not only be an unpatriotic thing for a lawyer 
to represent a man who was seeking to escape the draft, but that 
it would be an unprofessional act. Some might be found who 
would differ with the view so announced. As far as I am con- 
cerned, speaking not as a lawyer, but as an American citizen, I 
wish to express my admiration of the action taken. Presumably 
the Draft Act will be properly and justly administered, but where 
the question of military service arises our country is entitled to 
consideration as against the individual. 

Members of your association belong to a select class who can 
render a service not obtainable from any other part of our citizen- 
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ship. One of the finest exhibitions of patriotism this country has 
known was the quiet offer of the lawyers of the land to act as 
advisers of all citizens who wished help in construing the some- 
what intricate terms of the questionnaires recently issued by the 
War Department. This work was done by thousands of lawyers. 

In this connection, I wish to make one further tangible sug- 
gestion. We need now, and are going to need quite badly in the 
future, in a number of sections of the country, a few skilled 
criminal lawyers of the highest type, men who are great trial 
lawyers. Especially in the trial of cases of treason and crimes 
of like gravity, the government is entitled to the help of the very 
best men that can be secured from the Bar of the nation. I hope 
you can organize a movement which will result in having two or 
three of the greatest criminal lawyers in every judicial district 
of the United States file with the district attorneys of their 
respective districts an expression of their willingness to serve the 
government in any criminal case in which they are drafted. I 
sincerely trust that this will be done at an early day in places 
like Philadelphia, Chicago, Boston, New York, Seattle, San 
Francisco and St. Louis. There are many other points of 
importance, but just at the moment I recall the above as being 
places where such service is likely to be required in the not 
distant future. The men of the class I refer to are all beyond 
the draft age. They can in the way indicated perform a great 
patriotic service. I have never found the lawyers of this country 
slackers when a legitimate call of their country was heard and 
understood. It is true that not all can make the financial sacrifice 
involved, but most of them can do so, and many of them will do 
so if given the opportunity. 

In the fourth place, I urge this association to thoroughly organ- 
ize its forces in support of the passage of adequate state laws. Some 
of the states have passed wonderfully strong laws, but some of 
them have done nothing whatever. In many sections there is a 
feeling that this is a national war, and that the United States 
should take entire charge of its prosecution, including the enforce- 
ment of penalties for crimes related to the war. As lawyers, you 
understand how much greater latitude is given to the state legis- 
latures than to Congress in reaching many critical situations. 
Drastic enforcement of laws against idlers, etc., would be of great 
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benefit in many sections. We need a movement in every state in 
the union to supplement with proper laws the more general laws 
passed by Congress. We are entitled to, and expect, the hearty 
cooperation of the legislative and executive departments of the 
different states, and your earnest help in procuring this is asked. 

The greatest danger to this country is not the German spy or 
sympathizer who would be glad to convey information or blow up 
munitions and supplies. The greatest menace is the so-called 
“ respectable pacifist.” I can respect a woman who has brought a 
child into the world and opposes his going forth to battle, but I 
cannot characterize the male pacifist, who believes there is noth- 
ing worth fighting for, as other than a physical or moral degen- 
erate. By the exercise of his baleful influence he is committing 
the unpardonable crime of stabbing in the back the lads who are 
fighting at the front for his liberty as well as their own. There 
is no room for the pacifist in this country. There is no room for 
neutrality in this country. War has been declared for good and 
sufficient reasons and by the war-making power, and this asso- 
ciation should in every way set its face against the pacifist and 
his propaganda. 

To sum my suggestions up, they are that the American Bar 
Association shall bring all of its power and influence to bear 
upon securing the following results: 

1, The discouragement and suppression of lynch law in every 
form. 

2. The prevention of the passage of clearly unconstitutional 
laws. 

3. The enforcement of the federal statutes. 

4. The passage of supplemental laws by state legislatures and 
their enforcement by state executives. 

5. The protection of the nation against the insidious propa- 
ganda of the pacifist. 
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IV. 
REPORTS OF COMMITTEES. 


REPORT 
OF THE 
COMPARATIVE LAW BUREAU. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 

The Board of Managers of the Comparative Law Bureau begs 
to present the following annual report as to the work and finances 
of the Bureau to June 1, 1918. 

The bulletin of the Bureau has appeared in the April, 1918, 
number of THe American Bar AssociaTION JouRNAL, The 
editorial staff has been able to cover the international field of 
legislative activity quite thoroughly, when due consideration is 
had to the war conditions. 

Special attention is invited to the report on the field of China. 
It shows (page 218) that our fellow-member in the Association, 
Hon. Charles 8S. Lobingier, judge of the United States Federal 
Court for China, has drafted a code of Rules of Evidence pro- 
posed for its use. He is especially desirous of having this code 
freely commented upon, and it is sincerely hoped that many of 
our members will take occasion to give him the benefit of their 
judgment and experience in the application of such rules. 

At the mid-year meeting of the Executive Committee of the 
American Bar Association, it was decided to seek the cooperation 
of the federal government in the work of the Bureau. To that 
end our President, Mr. Walter George Smith, appointed a special 
committee headed by Hon. George Sutherland. Favorable prog- 
ress in the work of this committee has been reported. In these 
stirring times, when the legislation of each of the family of 
nations is of increasing interest and concern to all, it is the hope 
and desire of this Bureau that plans may be worked out whereby 
it may be brought into more useful service to our profession, as 
well as to the various branches of our government, after the 
pattern of the French and English societies of a like kind. 
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The work of translating the codes of foreign countries, par- 
ticularly of the Central and South American countries, is becom- 
ing increasingly important. The lack of funds handicaps the 
Bureau. This work abroad has been done through governmental 
subventions. This would seem to be the proper way for the 
proper accomplishment of this purpose in our country. 

The Bureau is confronted with a problem of securing the pub- 
lication of the translation of Las Siete Partidas, by Mr. 8S. P. 
Scott, of Hillsboro, Ohio. The importance of this work has been 
shown by Judge Lobingier, in the April, 1918, number of THE 
AMERICAN Bar AssociaTION JOURNAL (p. 261). If a Maecenas 
could only be found to supply the funds, this valuable material to 
aid students of Spanish law would be immediately published and 
given to our profession. Who will come forward and play this 
role? 

The financial statement is as follows: 


INCOME. 
Balances om hand JUNG 1, 1917. occ ccccccscccscccoss $724.92 
EOS TPO MAGA NOTE, CIROS B..og ccc cccvcccvcevsccene 45.00 
EPO EPORS TIGR UETE, CUBES Coo o.oicc cc cescccwccesoece 6.00 
From sales of Annual Bulletins.................... 7.00 
rics paces ee nendaeeconculawes es 5.00 
$787.92 
EXPENDITURES. 
1917. 
Sept. 19. ToR. P. Shick, for postage, expressage and 
IES (5 cos sen sawxes ss s0ecss $15.01 
1918. 
Mch. 19. To Joseph Wheless, for Mexican Light 
PEE eicecccusbeshesses ss ews 47.00 
May 24. To R. P. Shick, for postage and express... 7.19 
—— $69.20 


June 1. To balance in hands of Treasurer, June 1, 1918... $718.72 
There is an outstanding liability (not yet matured) for 
revision of the translation of Las Siete Partidas........ 250.00 
Simeon E. Batpwin, Director, 
Rosert P. Suick, Secretary, 
EvuGEne C. Massie, Treasurer. 
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REPORT 
OF THE 


COMMITTEE ON COMMERCE, TRADE AND COMMERCIAL LAW. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 


The Committee on Commerce, Trade and -Commercial Law 
reports as follows: 


I. BANKRUPTCY. 

The six House bills pertaining to the Bankruptcy Act (two 
to repeal and four to amend) which were introduced at the first 
session of the 65th Congress and reported by the committee in its 
last annual report, are still pending before the second session of 
the 65th Congress. 

Five House bills have been introduced in the second session of 
the 65th Congress to either repeal or amend the National Bank- 
ruptcy Act as follows: 

(a) Sims H. R. 6531. On December 3, 1917, Mr. Sims intro- 
duced House Bill No. 6531 to repeal the Bankruptcy Act. 

(b) Dent H. R. 9165. On January 23, 1918, Mr. Dent intro- 
duced House Bill No. 9165 to amend the Bankruptcy Act. 

(c) Dent H. R. 9168. On January 23, 1918, Mr. Dent intro- 
duced House Bill No. 9168 to amend the Bankruptcy Act. 

(d) Brown H. R. 9218. On January 24, 1918, Mr. Brown 
introduced House Bill No. 9218 to repeal the Bankruptcy Act. 

(e) Lunn H. R. 11411. On April 12, 1918, Mr. Lunn intro- 
duced House Bill No. 11411 to amend the Bankruptcy Act. 


II. CopIFICATION OF THE LAW OF CoMMON CARRIERS AND WaR- 
TIME RAILROAD LEGISLATION AND ADMINISTRATIVE 
ORDERS. 

Owing to the fact that Prof. Felix Frankfurter of the Harvard 
Law School, draftsman for the committee, has been very much 
occupied in war work, it has been impossible for the committee 
and its draftsman to make any progress in the codification of the 
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law of common carriers as to freight in interstate and foreign 
commerce. The committee, therefore, asks that it be given further 
time to deal with this subject. 

Congress, by the act of ee 29, 1916 (39 Stat. 645), pro- 
vided as follows: 

“The President, in time of war, is empowered, through the 
Secretary of War, to take possession and assume control of any 
system or systems of transportation, or any part thereof, and to 
utilize the same, to the exclusion as far as may be necessary of all 
other traffic thereon, for the transfer or transportation of troops, 
war material and equipment, or for such other purposes connected 
with the emergency as may be needful or desirable.” 

On December 26, 1917, effective at 12 o’clock noon on December 
28, 1917, the President issued his proclamation (pursuant to 
the foregoing law) and took possession and control and entered 
upon the operation and utilization of transportation facilities 
by water and rail and appointed Hon. William G@. McAdoo as 
director general. 

On March 21, 1918, the President approved an act of Congress 
consisting of 15 sections for the governmental operation and con- 
trol of the transportation facilities of the country, and as the 
members of this Association are undoubtedly already familiar 
with the purposes and general features of this legislation, it is 
hardly necessary to repeat same in detail in this report. 

The director general has up to the present time issued 23 
general orders and 24 circulars. These documents cover an 
infinite variety of transportation activities and go to the extent 
of defining the venue of suits. 

In addition, many circulars have been issued by the various 
divisions of the United States Railroad Administration. 

In Circular No. 20, of April 3, 1918, Director General McAdoo 
speaks of “ this new era of ‘ railroading in America.’ ” 


III. Tue FepERAL TRADE COMMISSION AND LEGISLATION BEAR- 
ING ON COMPETITIVE CONDITIONS. 


The committee has watched with much interest the practical 
workings of the Federal Trade Commission and in the com- 
mittee’s judgment same is performing a most useful public 
service. 
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Since the committee’s last report the Federal Trade Commis- 
sion has issued no new Conference Rulings; the total number 
issued to date veing 57. The Federal Trade Commission, how- 
ever, has instituted a large number of formal proceedings in its 
own name, the docket now showing 128 cases thus instituted. 
Many final orders have been issued and many new standards of 
ethics in methods of competition established and given practical 
application, and the defendants and their salesmen have been 
ordered to desist from competing for business by “ gratuities, such 
as liquors, cigars, meals, theatre tickets, valuable presents and 
other personal property.” 

The Federal Trade Commission in Docket No. 27, in case of 
the Federal Trade Commission vs. Chester Kent & Co., entered 
an order denying the right to enforce a resale price. 

The Webb-Pomerene Bill “ to promote exports and other pur- 
poses” was signed by the President April 10, 1918. This 
measure is an innovation on the Sherman Anti-Trust Act of 
July 2, 1890 (26 Stat. 209). 


IV. THe Unirep States SHIPPING Boarp. 

The United States Shipping Board has been so very much 
occupied in war activities that little or nothing can be said now 
as to the practical administration of right and justice by said 
board in normal times. 


V. THE ADMINISTRATIVE REGULATION OF Foop AND FUEL. 

Of equal prominence with the acts pertaining to the control 
and operation of railroads is the Lever Act of August 10, 1917, 
dealing with the subject of the production, distribution and con- 
sumption of food and fuel and the fixing of prices thereof and 
rules and regulations pertaining thereto. 

Under the foregoing act the President inaugurated a Food 
Administration whose general regulations, orders, opinions, inter- 
pellations and rulings are more than 400 in number, and a Fuel 
Administration, likewise so created, has issued what it calls 
“ Publications ” to the number of 24 containing proclamations, 
regulations and orders of various kinds, and has likewise issued 
“ Statements ” to the number of 517, and press releases, orders, 
rules and regulations, the last of which bears number 1913. 
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Just what effect the foregoing railway legislation and the 
regulation of the production, distribution and consumption of 
food and fuel will have upon the commerce and trade of this 
country and their regulation and control by the federal govern- 
ment on the restoration of peace, it is impossible at this time to 
prophesy with any degree of accuracy. 


VI. RECOMMENDATIONS. 


In conclusion, the committee recommends that the American 
Bar Association adopt resolutions as follows: 

(1) That the American Bar Association renews its adherence 
to the National Bankruptcy Act and that it is opposed to pending 
bills to repeal said act and that it authorizes the committee to 
oppose their passage ; 

(2) That the committee be given additional time for the 
preparation of a tentative code covering the law of common 
carriers of freight in interstate and foreign commerce; and 

(3) That the committee continue to report on the working 
of and the practical administration of right and justice by the 
various federal administrative bodies. 

Respectfully submitted, 
FrANcIs B. JAMEs, 

May 10, 1918. Ernest T. FLORANCE, 

T. Scorr Orrutt, 
Fitz-HEenry SmIrTH, JR., 
Howarp H. Batprice. 
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REPORT 
OF THE 


COMMITTEE ON INSURANCE LAW. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 

The report of this committee in 1917 referred to the activities 
of the committee and actions of the Association and to the actions 
of the committee on the District of Columbia of the Senate of the 
United States Congress prior to 1913, and recited the resolutions 
of the Association in 1913 and in each subsequent year, directing 
the committee to prepare the proposed code for the regulation of 
insurance in the District of Columbia, to be reported, upon com- 
pletion, to the Association and to the Senate and House Com- 
mittee on the District of Columbia. The report of this committee 
for 1917 reviewed the work of this committee at its many meet- 
ings during the four years from 1913 to 1917. It referred to the 
three tentative drafts of the proposed code printed and dis- 
tributed by the committee in 1914, 1915 and 1916, and recited 
that “the third draft of the proposed code has been subjected to 
criticism, and at the deliberations of the committee since its 
report in 1916 all criticisms and suggestions have been considered, 
and the entire code has been reviewed and revised.” 

With its report in 1914 the committee submitted to the Asso- 
ciation its fourth printed draft of the proposed code, and, reciting 
that it had the approval of all its members, the committee recom- 
mended that “ the proposed code of laws regulating insurance in 
the District of Columbia be approved by the American Bar Asso- 
ciation, and that thereupon it be submitted to the Senate and 
House Committees on the District of Columbia for enactment by 
Congress.” 

The report of this committee in 1917 was called late in an 
evening session of the Association, when few members were 
present, Objection was urged to then adopting the report of this 











324 The American Bar Association Journal 





committee and approving the proposed code, and, after some dis- 
cussion, on motion, the proposed code was referred to the com- 
mittee to be brought before the 1918 meeting for consideration 
and action of the Association. 

Since the 1917 meeting of the Association the committee has 
again reviewed the entire code and has agreed on a rearrangement 
of some of the chapters and sections and upon modifications of 
some provisions. As so rearranged and modified, the committee 
now reports the proposed code and recommends that it be anproved 
by the Association, and that thereupon it be submitted to the 
Senate and House Committees of Congress on the District of 
Columbia for enactment by Congress. 

Respectfully submitted, 
A. I. Vorys, 

June 17, 1918. CHARLES W. FarRNHAM, 
ASHLEY COCKRILL, 

U. S. G. CHErry, 
THomas W. BLACKBURN. 
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[Fifth Printed Draft] 

PROPOSED CODE OF LAWS REGULATING INSURANCE 
IN THE DISTRICT OF COLUMBIA. 
RECOMMENDED BY THE 

COMMITTEE ON INSURANCE LAW. ° 








CONTENTS. 
TITLE I.—GENERAL PROVISIONS. 


Chapter I.—Definitions: 
Section 1. Words and phrases defined. 

Chapter II.—General Powers and Duties of Superintendent: 
Section 2. Superintendent and assistants, appointment, etc. 
Section 3. Books and records public and admitted in evidence. 


Section 4. Courts to aid superintendent. 

Section 5. Appeals to commissioners and courts. 
Section 6. Superintendent’s annual report. 
Section 7. Fees. : 

Section 8. Superintendent to accept deposits. 
Section 9. Withdrawal of deposits. 


Section 10. Deposits, withdrawal on reinsurance. 

Chapter III.—Taxes: 

Section 11. Annual statements for taxation. 
Section 12. Tax on net premiums. 

Section 13. Tax of company ceasing business. 
Section 14. Penalty. 

Chapter IV.—Examinations, Statements, Process: 
Section 15. Examinations by superintendent. 
Section 16. Annual statements. 

Section17. Valuation of securities. 
Section 18. Process against companies. 

Chapter V.—Licenses of Companies: 

Section 19. Superintendent. to issue license. 

Section 20. Company must have license. 
Chapter VI.—Agents: 

Section 21. Appointments of agents. 

Section 22. Revoking agents’ license. 

Section 23. Agents of unlicensed companies. 

Section 24. Solicitor is agent of company. 


Trrie II.—MISCELLANEOUS PROVISIONS. 


Chapter I.—Definition, Classification, Separation: 
Section 25. Insurance company defined. 
Section 26. Insurance classified. Authority restricted. 
Section 27. Life insurance, separation of participating and non- 
participating policies. 
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Chapter II.—Reserves and Unearned Premiums: 
Section 28. Valuations of life insurance. 
Section 29. Unearned premiums of other insurance. 
Section 30. Reserve declared liability. 
Chapter III.—Discriminations, Combinations, Misrepresentations, 
Twisting, False Statements, Political Contributions: 
Section 31. Rebates and discriminations. 
Section 32. Fire insurance rates, schedules to be furnished. 
Section 33. Discriminations prohibited. 
Section 34. Examinations of bureaus by superintendent. 
Section 35. Misrepresentations, twisting. 
Section 36. False statments by agents. 
Section 37. Political contributions prohibited. 


TiTLe III.—STANDARD PROVISIONS. 
Chapter I.—Life Insurance: 
Section 38. Provisions required. 
Section 39. Provisions prohibited. 
Section 40. Forms submitted to superintendent. 
Section 41. Laws of company’s state govern. 
Section 42. Rights of beneficiaries and creditors. 
Chapter II.—Casualty Insurance: 
Section 43. Policies and rates filed with superintendent. 
Section 44. Provisions required. 
Section 45. Provisions required. 
Section 46. Prohibited and optional provisions. 
Section 47. Non-standard policies prohibited. 
Section 48. False statements. 
Section 49. Acknowledgment of notice no waiver. 
Section 50. Alterations of application. 
Section 51. Policies in violation of law valid. 
Section 52. Reciprocal provisions. 
Section 53. Certain insurance not affected. 
Section 54. Railroad ticket policies. 
Chapter III.—Fire Insurance: 
Section 55. New York standard policy established. 


TiTLE I1V.—DoMESTIC COMPANIES. 
Chapter I.—Organization of Domestic Companies: 

Section 56. Articles of incorporation. 

Section 57. Articles filed with superintendent. 

Section 58. Corporation counsel’s certificate. Superintendent’s 
permit. 

Section 59. Amendments of articles. 

Section 60. Restrictions on stock and policy applications. 

Section 61. Solicitors of stock and policies certified. 

Section 62. Superintendent may investigate and revoke permit. 

Section 63. License. 
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Chapter II.—Impairment‘and Liquidation Proceedings: 
Section 64. Impaired stock or mutual company. 
Section 65. Application to court if insolvent, refuse examina- 
tion, etc. 
Section 66. Injunction, allowance or refusal of application. 
Section 67. Court may order superintendent to liquidate. 
Chapter III.—Capital Stock Companies: 
Section 68. Capital of stock company. 
Section 69. Increase of capital. 
Section 70. Decrease of capital. 
Chapter IV.—Mutual Companies: 
Section 71. Assets and surplus required. 
Section 72. Corporations may be members. 
Section 73. Maximum and contingent premium; limitation on 
cash policies. 
Section 74. Classification of risks, dividends, surplus. 
Section 75. Advancements to company. 
Chapter V.—Assets of Domestic Companies: 
Section 76. Investments permitted. 
Section 77. Real estate. 
Chapter VI.—Reinsurance. 
Section 78. Reinsurance permitted. 
Chapter VII.—Dividends: 
Section 79. Dividends to stockholders and policyholders re- 
stricted. 
Chapter VIII.—Disbursements, Salaries, Books: 
Section 80. Vouchers for disbursements. 
Section 81. Salaries over $5000 authorized by directors. 
Section 82. Books, etc., to verify annual statement. 


TITLE V.—FoREIGN COMPANIES. 
Chapter I.—Admission and Revocation of license: 
Section 83. Admission of foreign companies. 
Section 84. Revocation of license. 
Chapter II.—Trustees of Foreign Government Companies: 
Section 85. Trustees of foreign government company. 


TiTLeE VI.—INTER-INSURANCE. 
Chapter I.—Contracts and Power of Attorney: 
Section 86. Contracts authorized. 
Section 87. Attorney. 
Chapter II.—Documents Filed with Superintendent: 
Section 88. Enumeration of requirements. 
Chapter III.—Actions and Process: 
Section 89. Venue, service on superintendent. 
Chapter IV.—Reserve Required. Revocation of license: 
Section 90. Unearned premium. 
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Chapter V.—Annual Statement, Taxes, Examinations: 
Section 91. Annual statements. 

Section 92. Taxes. 
Section 93. Examinations. 

Chapter VI.—Powers of Corporations, Licenses: 
Section 94. Corporations may make inter-insurance. 
Section 95. License and revocation. 

Section 96. Agents’ licenses. 
Section 97. Soliciting for organization purposes. 

Chapter VII.—Penalties: 

Section 98. Penalties, proviso, defenses. 

Chapter VIII.—Deputy Attorney: 

Section 99. Deputy attorney, powers of. 


TirLe VII.—Litoyps. 


Chapter I.—Lloyds Authorized: 
Section 100. All insurance other than life. 
Section 101. Attorney in fact. 
Chapter II.—Documents Filed with Superintendent: 
Section 102. Application for license requirements. 
Chapter III.—Actions and Process; Additional Underwriters: 
Section 103. Venue, process on superintendent. 
Section 104. Additional and substitute underwriters. 
Chapter IV.—Insurance Laws Applicable to Lloyds: 
Section 105. Laws relating to companies to govern Lloyds. 
Chapter V.—Assets and Surplus Required; Impairment: 
Section 106. Assets and surplus required; impairment; advance- 
ments. 
Chapter VI.—Limitation of Risks: 
Section 107. Limitation of risks. 
Chapter VII.—Examinations: 
Section 108. Examinations; expense. 
Chapter VIII.—Licenses: 
Section 109. License revocation. 
Chapter IX.—Penalties: 
Section 110. Governed by insurance laws, penalty for violation. 
Chapter X.—Deputy Attorney: 
Section 111. Deputy Attorney, powers of. 


TitLe VIII.—PENALTIES. 


Chapter I.—Misdemeanors: 
Section 112. Fines for violation of insurance laws, immunity. 


TITLE [X.—FRATERNAL AND OTHER ASSOCIATIONS. 
Chapter I.—Fraternal and Other Associations Exempt from this Act: 
Section 113. Fraternal benefit and other associations specifically 
exempt from this act. 
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T1tLe X.—CONSTITUTIONALITY. 


Chapter I.—Unconstitutionality of Part. 
Section 114. Unconstitutionality of part of act not to affect 
remainder. 


PROVISIONS AND SUBJECTS OMITTED IN PROPOSED LAW 
REGULATING INSURANCE: IN THE DISTRICT 
OF COLUMBIA. 


Annual statements, prescribing details of. 

Amount of risk, limitation of. 

Assessment association, regulaticn of. 

Advertisement of assets not admitted. 

Anti-compact law. 

Anti-coinsurance law. 

Adjuster’s license. 

Broker’s license. 

Bonds, requiring courts to accept surety companies. 
Conflagration special reserve, regulation of. 

Colored persons, discrimination against. 

Commissions, limitation of. 

Contingent reserve of life insurance companies. 
Casualty insurance, valuation of under experience tables. 
Conversion of stock to mutual company. 

Defamation of rival companies. 

Deposits, required to qualify for license. 

Embezzlement by agent. 

Expenses, limitation of. 

Fire marshal law. 

Filing licenses in counties. 

Fraternal socities, regulation of. 

Insurance without consent of insured. 

Liability insurance, special reserve of. 

New business of life insurance company, restrictions on. 
Premiums, control or regulation of. 

Publication of license. 

Premium notes, declared non-negotiable. 

Regulation of by-laws. 

Resident agent’s law. 

Renewal of license annually. 

Removal of suit to United States Court, revocation of license for. 
Rules, authority to superintendent to make. 

Retaliatory or reciprocal laws. 

Underwriters’ policy. 

Valued policy law. 

Valuation, when life insurance premium less than net premium. 
Workmen’s compensation law. 
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PROPOSED LAW REGULATING INSURANCE IN THE 
DISTRICT OF COLUMBIA. 
[Fifth Printed Draft] 


TrrLe I.—GENERAL PROVISIONS. 
CHAPTER I.—DEFINITIONS. 


Section 1. In this law, unless the context otherwise requires, 

“ District ” means the District of Columbia; 

“ Superintendent ” means the superintendent of insurance of 
the District of Columbia ; 

* Company ” means an insurance company ; 


b] 


Words and “ Domestic Company” means an insurance company organ- 
Defined. ized under the laws of the District of Columbia ; 
“ Foreign Company ” means an insurance company organized 
under laws other than the laws of the District of Columbia. 
“ Persons ” includes individuals, corporations, associations and 
partnerships ; 
Personal pronouns include all genders. 
The singular includes the plural and the plural includes the 
singular, 
CHAPTER II.—GENERAL POWERS AND DUTIES OF SUPERINTENDENT. 
Insurance SEC. 2. A department of insurance is hereby created the chief 
Department. officer of which shall be the superintendent of insurance, who 
shall be charged with the execution of the laws relating to 
insurance. 
Superintendent : The anpecemioneres of insurance shall “4 appointed, and may 
Commissioners’ be removed by the commissioners of the District. He shall take 
Bond, a0 oath of office and give bond, in form and with sureties approved 


by the commissioners, in the sum of ———— dollars conditioned 

for the faithful discharge of his duties. He shall receive an 
Not to be annual salary of ———— dollars. He shall not be interested in 
Interested 


in Company. ANY insurance company except as a policyholder. He shall, with 
the approval of the commissioners, appoint, and fix the com- 
pensation, and may require bond, of a deputy or deputies, who, in 
case of the absence, inability, or under the direction of the 
superintendent, may perform the duties of the superintendent. 
He shall, with the approval of the commissioners, appoint, fix the 
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compensation, and may require bond of such assistants as the 
business of the insurance department may demand. The super- 
intendent, with the approval of the commissioners, may remove 
any deputy or assistant. 

The superintendent is authorized and directed to attend and 
participate in the meetings of the National Convention of In- 
surance Commissioners, and of the committees thereof; and he 
may require such of his assistants as he may designate, to attend 
and participate in such meetings. He and his assistants shall 
aid in promoting improvements of the insurance laws, and the 
uniformity thereof in the several states, and the District. The 
actual expenses of such attendance by the superintendent and his 
assistants shall be paid by the (District treasurer) upon war- 
rants of the District commissioners, certifying therein that they 
have examined and approve the charges for such expenses. 

Src. 3. The books, records and papers on file in the insurance 
department shall be public records except as may be otherwise 
specifically provided by law. 

The commissioners shall provide the superintendent with an 
official seal; and every instrument executed by the superin- 
tendent in pursuance of law and sealed with such seal shall be 
received as evidence ; and copies of books, records and papers kept 
or filed in the insurance department, pursuant to law, certified 
by the superintendent and authenticated by his seal, shall be 
received in evidence in like manner as the originals. 

Sec. 4. The superintendent may invoke the aid of any court 
of competent jurisdiction through injunction, mandamus or other 
process, to enforce any order or action made or taken by him 
in pursuance of law. 

Src. 5. Any company or person affected may, upon written 
notice to the superintendent, appeal in writing to the District 
commissioners from any decision, order, requirement or action 
or refusal to act of the superintendent. The commissioners 
may affirm, vacate or modify the order or action of the superin- 
tendent and shall file with the superintendent a certificate of 
their action. Such right of appeal to the commissioners shall 
not affect the right of any such company or person to prosecute 
any proper proceeding in a court of competent jurisdiction for 
relief from any such decision, order, action or refusal to act of 
the superintendent or decision of the commissioners. 
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Superintend- SEC. 6. Annually, and as soon after Apri] 1 as he can do so, 
ent's Xuvet. the superintendent shall file with the District commissioners his 
report, showing the names and compensation of all persons 
employed in the insurance department and the receipts and 
expenditures thereof. Such report shall include an abstract 
of the financial statement of each company as approved by the 
superintendent, arranged in classes of like insurance, and a 
statement of the affairs of each company under liquidation by 
the superintendent, and such other information and such recom- 
mendations respecting insurance and the laws relating thereto, 
as he may deem proper. 
Approval Upon the approval of such annual report by the commissioners, 
por feports the same shall be printed for such distribution as the superin- 
tendent, and the commissioners may direct. 
Fes. SEC. 7. The superintendent shall collect the following fees: 
Charter. For filing charter or articles of incorporation or association, or 
copy thereof, required by law, twenty dollars; for filing financial 
Statement, Statement required by law, twenty dollars; for each license, 
— twenty-five dollars; for each certified copy of license, including 
Certificate. certificate that license is in force, uncancelled and unrevoked, 
one dollar; for each certificate of deposit, one dollar; for any 
other certificate required or permissible under the law, other 
than certifying copies, one dollar; for filing certificates of agents’ 
authority, twenty-five cents for each agent’s name; for valuation 
of life insurance policies, five mills for each thousand dollars of 
insurance valued by the superintendent; for service of lawful 
process on the superintendent, as attorney, two dollars ; for copies 
of papers or records, ten cents per folio and fifty cents for each 
certificate thereto. When printed copies or numerous copies of 
Superintendent the same paper or record are furnished or certified, the superin- 
May Reduce > ° 
Foes for tendent may reduce such fees for copies if he deem the same 
excessive ; and he may, when he deems the interests of others than 
Free Copies the insurance company justify it, furnish without charge, to 


to Insurance x“ : = 
Departments state insurance departments and to others, copies or certified 


—— copies of reports of examinations, and of other papers and records. 
All fees shall be paid by the superintendent as collected to the 

Fees Deposited (District treasurer on the warrant of the auditor) on Monday of 
with Treasurer. oach week, and upon each payment he shall file with the auditor 


his certified, itemized statement showing the dates, amounts and 
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sources of the sums so collected and paid. The superintendent 
may remit any of the fees and charges which he is required by this 
section to collect, but no discrimination shall be made in favor 
of one company against another from the same state or country. 
The superintendent may require payment of fees on or before 
the first day of the month next after the same are chargeable. 

Szo. 8. When any company is required by the laws of the Dis- 
trict, or of any state or country, or by other competent authority, 
to make a deposit with an insurance supervising official or other 
financial officer, and the company desires to make such deposit 
in the District, the superintendent shall accept such deposit, if 
made in securities recognized by this law as lawful investments 
of the company, and shall hold the same as trustee upon such 
trust as shall be designated by the company and approved by the 
superintendent. The superintendent shall deliver such securi- 
ties to the (District treasurer) who shall receive and hold the 
same subject to the lawful orders of the superintendent, and 
the District shall be responsible for the safe keeping of all 
securities deposited or delivered under authority of this law. 
So long as the company continues solvent and complies with the 
laws of the District, it may collect the income on such securities. 
The company may substitute therefor other securities recognized 
by this law as lawful investments of the company, provided such 
substituted securities are of the amount and value required by 
the law of the District, or of such other state or country or by 
the instrument or agreement under which the deposit was made. 
If the value of securities deposited by any company shall decline 
below the amount so required, the company shall make a further 
deposit and maintain a deposit in the amount and value so 
required. 

Szc. 9. When a company determines to discontinue its busi- 
ness or to cease doing business in the District, and desires to 
withdraw its deposit made in the District, in pursuance of this 
law, the superintendent shall, on the application of the company, 
and at its expense, give notice of such intention in a newspaper 
of general circulation in the District, once a week for four weeks. 
After such publication he shall deliver to such company, or its 
assigns, the securities so deposited, when he is satisfied, upon 
examination and investigation made by him or under his 
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authority and upon the oaths of the president and secretary or 
" other chief officers of the company, that all debts and liabilities of 
every kind due and to become due, which the deposit was made 
to secure, are paid and extinguished. 

The superintendent may also, from time to time, upon like 
notice and proof, deliver to a company, or its assigns, any portion 


of securities so deposited, when satisfied that all debts and 
liabilities of the company, due or to become due, which the 
deposit was made to secure, are less than the amount and value 
of the securities to be retained by the superintendent. 

Src. 10. Upon a company being reinsured, the superintendent 
may deliver to it, or its assigns, the securities deposited by it, 
upon compliance with the following conditions: 

The reinsuring company shall assume and agree to discharge 
all the liabilities of every kind, due and to become due, which 
the deposit of the reinsured company was made to secure. The 
reinsuring company shall have a deposit in the District or with 
some state official in the United States, in securities recognized 
by this law as lawful investments of the company, in amount 
and value not less than the deposit required of the reinsured 


Deposit of company. The deposit of the reinsuring company shall be such 
Company. that it will subsist for the security of the obligations of the 
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reinsured company assumed by the reinsuring company. The 
superintendent shall give notice of such reinsurance agreement 
and of the application for the deposit once a week for four weeks, 
in a newspaper of general circulation in the District. 


CHAPTER III.—TAXES. 


Sec. 11. Every company in its annual statement to the 
superintendent shall set forth the gross amount of premiums 
received by it from policies covering risks within the District 
or in case of marine or transportation risks on policies made or 
written within the District during the preceding calendar year. 
It shall also set forth therein, in separate items, return premiums 
paid for cancellations, dividends paid and credited policyholders 
and considerations received from other companies for reinsur- 
ances in the District during such year. 
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Sro. 12. If the superintendent finds such report correct, he 
shall compute an amount of 1 per cent on the balance of such 
gross amount of premiums after deducting such return premiums, 
dividends and considerations received for reinsurances, and 
charge the same to such company as a tax upon the business done 
by it in the District for the period shown by such annual state- 
ment. He shall forthwith mail to the last known address of the superintendent 
principal office of such company, a statement of the amount so Statement of 
charged against it, which amount the company shall pay to the Tax Payment 
superintendent on or before June 1 of each year, or within 30 eates 
days after receipt of such notice from the superintendent. The 
superintendent shall pay all sums so collected by him to the 
(District treasurer), and no further tax shall be imposed upon No Other Tax. 
such company, or the agents thereof, for the privilege of trans- 
acting the business of insurance in the District (or any political 
subdivision thereof). 

Src. 13. If a company cease to do business in the District, Report tor 


it shall thereupon make report to the superintendent of its company 


premiums collected to date of its ceasing to do business, subject Business. 
to taxation under this law and not theretofore reported, and 
forthwith pay to the superintendent the tax thereon, computed 
according to law. 

Src. 14. If a company refuse to make any report for taxa- Fomaliy tor 
tion or to pay the tax imposed upon it as required by the law, Make Report 
it shall be liable to the United States for the amount thereof and 
a penalty of not more than two hundred ($200.00) dollars per 
month for each month it has failed, after demand therefor. 

Service of process in any action to recover such tax or penalty, Process. 
shall be made according to the requirements of the law relating 
to actions brought against insurance companies by policyholders 


thereof. 


CHAPTER IV.—EXAMINATIONS, STATEMENTS, PROCESS. 


Sec. 15. The superintendent may examine the books, papers Examination of 
° ° ° Companies. 
and property, and into the affairs of any insurance company, and 
of any company engaged in or professing to be engaged in organ- 
izing, promoting or soliciting stock or capital contributions to or 
aiding in the formation of an insurance company, or of any com- 
pany which holds capital stock of an insurance company for the 


11 
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purpose of controlling its management. He may make such 
examination personally or by his special appointees, deputies or 
assistants, not connected with or retained by any company, or the 
promotion thereof, except as policyholders, who for that purpose 
shall be deemed examiners. 

The superintendent and his examiners shall have power to 
administer oaths, to summon and compel the attendance and 
examine under oath all persons havihg information concerning 
the company’s affairs, and to compel such persons to produce 
any books or papers in their possession, relevant to the examina- 
tion, and to compel the officers of the company to produce at the 
office of the company where the same are kept any books or 
papers of the company. Every person so summoned shall attend 
and testify and produce any books or papers so required and 
facilitate such examination. 

The superintendent shall so make an examination of every 
domestic company at least every five years. 

The examiners, or chief thereof, shall make a written report 
of each such examination, comprising only the facts ascertained 
from the books, papers and other evidence. Such report shall be 
filed with the superintendent, who shall grant a hearing thereon 
to the company before making it public. 

The expense of every such examination shall be paid by the 
(District treasury official) upon certificate and itemized bills 
furnished by the superintendent; except that when the superin- 
tendent shall apply in writing to the District commissioners, 
setting forth his reasons therefor, and the commissioners, after 
notice to the company and a hearing thereon shall direct, in 
writing, any such examination and shall fix the compensation of 
examiners other than the regular salaried assistants, then such 
examination may be made at the expense of the company ex- 
amined, and such company shall pay to the superintendent the 
actual expense of such examination, upon the certificate and 
itemized bills furnished by the superintendent. 

Sec. 16. Every insurance company, doing business in the 
District, shall file with the superintendent, on or before March 1 
of each year, a financial statement for the year ending December 
31 immediately preceding, on form furnished by the superin- 
tendent, which shall conform as nearly as may be to the form of 
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statement from time to time adopted by the National Convention 
of Insurance Commissioners. Such statement shall be verified 
by the oaths of the president and secretary of the company, or in 
their absence by two other principal officers. The statement of a 
company of a foreign country shall embrace only its condition 
and transactions in the United States, and shall be verified by the 
oath of its resident manager or principal representative in the 
United States. 

Sec. 17. All bonds or other evidences of debt held by any 
life insurance corporation authorized to do business in the Dis- 
trict, if amply secured and if not in default as to principal or 
interest shall be valued as follows: If purchased at par, at the 
par value; if purchased above or below par, on the basis of the 
purchase price adjusted so as to bring the value to par at maturity 
and so as ta yield meantime the effective rate of interest at which 
the purchase was made; provided that the purchase price shall 
in no case be taken at a higher figure than the actual market value 
at the time of purchase, and provided further that the superin- 
tendent of insurance shall have full discretion in determining the 
method of calculating values according to the foregoing rule, and 
the values found by him in accordance with such method shall 
be final and binding; provided, also, that any such corporation 
may return such bonds or other evidences of debt at their market 
value or their book value, but in no event at an aggregate value 
exceeding the aggregate of the values calculated according to the 
foregoing rule. 

Src. 18. Every insurance company, desiring to transact busi- 
ness in the District, shall file with the superintendent its duly 
executed instrument appointing and constituting the superin- 
tendent and his successors its true and lawful attorney, upon 
whom all lawful process in any action or legal proceeding against 
it may be served, and therein shall agree that any lawful process 
against it which may be served upon its said attorney, as herein 
provided, shall be of the same force and validity as if served on 
the company, and the authority thereof shall continue in force 
irrevocably so long as any liability of the company in the District, 
remains outstanding. Such process shall be served by leaving the 
same, in duplicate, with the superintendent or his deputy, and 
depositing with him the sum of two dollars, and the service 
thereof on such attorney shall be deemed service on the principal. 
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The superintendent shall forthwith forward such process by 
registered mail, prepaid, to the secretary of the company, or, in 
case of a company of a foreign country, to the resident manager 
or last appointed general agent of the company in the United 
States. Service of such process shall not be complete until the 
same has been so mailed and received by the company, and the 
registry receipt shall be prima facie evidence of the completion 
of such service. 


CHAPTER V.—LICENSE OF COMPANIES. 

Src. 19. The superintendent shall issue to any company which 
has complied with and has the qualifications prescribed by the 
provisions of this law applicable to it, a license, certifying under 
his hand and official seal that the company has complied with the 
requirements of the law applicable to it, and is authorized to 
transact the business of insurance specified therein. Such license 
shall be recorded in the insurance department and shall continue 
in force until surrendered by the company or revoked by the 
superintendent as authorized by law. 

Sxc. 20. No person, partnership or unincorporated association 
or company shall engage in the business of insurance. No cor- 
poration shall engage in the business of insurance unless it shall 
have a license from the superintendent. No corporation shall 
transact any business of insurance not specified in its license. 


CHAPTER VI.—AGENTS. 

Src. 21. Every such licensed company shall certify in dupli- 
cate, under the hand of its duly authorized representative, to 
the superintendent, the names and addresses of the persons 
authorized by it as its agents to solicit insurance. The authority 
of such agents shall continue until the first day of the next April, 
unless cancelled by the company by like certificate filed with the 
superintendent, or unless the license of the company is surren- 
dered by the company, or unless the license of the company or 
authority of the agent shall be revoked by the superintendent; 
and expiring certificates of agents’ authority may be renewed in 
like manner, to continue until the first day of the next April. 

The superintendent shall record the names and addresses of 
agents, so certified, in such manner that duly authorized agents 
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and their respective companies may conveniently be inspected, 
and shall thereupon certify and deliver to the company a list of 
the-names of all agents so recorded. 

Sec. 22. If the superintendent shall find, after notice and Revocation 

. ° i ‘ of Agents’ 
hearing, that any insurance agent has wilfully violated or refused, Authority. 
or failed to comply with any provision of this law, or has been 
convicted of the violation of any other law of the United States 
or of any state, he may revoke the authority of such agent and 
cancel his name on the superintendent’s records, and shall there- 
upon notify the agent and his company or companies of such 
revocation. And thereafter such agent shall not act as an insur- 
ance agent or transact any insurance business for or on be- 
half of any company or of any person, until new certificate or New Authority 
certificates of his authority by the company or companies there- ——_ 
after appointing him shall be duly filed with and approved by the — 
superintendent. 

Sec. 23. No person shall act as agent for such company in agent ot 
soliciting or placing insurance or aiding in the transaction of its og 
business of insurance, unless the company shall have such license, °*°*** 
and no agent shall solicit insurance unless the unexpired, unre- 
voked certificate of his authority is filed with the superintendent. 

An insurance agent shall be personally liable on any contract agent 
of insurance made, issued or accepted through his agency by any Unauthorized 
company not licensed by the superintendent to make the insur- “""*"” 
ance provided in such contract. 

Src. 24. A person who is authorized by a company to solicit qnteer, te 
insurance or application therefor, shall, in any controversy be- Company. 
tween the insured or his beneficiary, and the company, be held 
to be the agent of the company issuing the insurance solicited or 
so applied for, anything in the application or policy to the con- 
trary notwithstanding. 


TitLe II.—MIscELLANEOUS PROVISIONS. 
CHAPTER I.—DEFINITION, CLASSIFICATION, SEPARATION. 


Sro. 25. A corporation, company, association, partnership or Definition of 
. * e . . . . nsurance 
individual engaged in the business of insurance, or of suretyship, Company. 
or of guaranteeing against liability, loss or damage, or of entering 


into contracts substantially amounting to insurance, shall be 
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deemed an insurance company and shall not transact such busi- 
ness unless the business is authorized or permitted by the laws of 
the District of Columbia, and all laws regulating the same and 
applicable thereto have been complied with. 

Src. 26. An incorporated company may be licensed to make 
any or all insurance and reinsurance comprised in any one of the 
following numbered subdivisions: 

First. (a) On property and rents and use and occupancy, 
against loss or damage by fire, lightning, tempest, earthquake, 
hail, frost, snow, explosion (other than explosion of steam boilers 
or fly-wheels), breakage or leakage of sprinklers or other appa- 
ratus erected for extinguishing fires, and on such apparatus 
against accidental injury ; and against liability of the insured for 
such loss or damage; and on automobiles against loss or damage 
from collision or theft, and against liability of the owner or user 
for injury to person or property caused by his automobile ; 

(b) On vessels, cars and other vehicles, freight, goods, moneys, 
effects and money loaned on bottomry and respondentia against 
loss or damage from the perils of the sea and other perils usually 
insured against by marine insurance, including the risks of 
inland navigation and transportation, and against liability of the 
insured for such loss or damage. 

Second. On the lives of persons and every insurance apper- 
taining thereto, or connected therewith, including endowments, 
and to grant purchase or dispose of annuities. 

Third. Against bodily injury or death by accident, and against 
disablement resulting from sickness, and every insurance apper- 
taining thereto, including quarantine and identification. 

Fourth. Against liability of the insured for. the death or dis- 
ability of another. 

Fifth. Against loss of or damage to property, resulting from 
causes other than fire, marine and inland navigation hazards and 
against liability of the insured for such loss or damage, and on 
motor vehicles against fire, marine and inland navigation hazards, 
and against personal injury and death, and liability of the in- 
sured therefor, from explosions of steam boilers and engines, 
pipes and machinery connected therewith, and breakage of fly- 
wheels or machinery, and to make and certify inspections thereof ; 
and against loss of use and occupancy from any cause; against 
loss by burglary, theft and forgery. 
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Sixth. Guaranteeing the fidelity of persons holding places of 
trust, the performance of contracts, other than insurance policies, 
and bonds and undertakings, including the signing thereof as 
surety. 

Seventh. Against loss or damage from failure of debtors to 
pay their obligations to the insured. 

Eighth. Against loss from incumbrances on or defects in titles. 

Ninth. Against loss or damage by theft, injury, sickness or 
death of animals and to furnish veterinary services. 

Tenth. Against any loss or liability arising from any other 
casualty or insurance hazard which may lawfully be the subject 
of insurance. 

A company engaged in the business described in subdivision 
second may also be licensed to make any or all insurance com- 
prised in subdivisions third and fourth, and a company may be 
licensed to make any and all insurance comprised in subdivisions 
third, fourth, fifth, sixth, seventh and tenth. A company organ- 
ized and conducted only for the reinsurance of risks insured by 
other companies, if it have a capital and surplus of one million 
dollars, or, if a company of a foreign government or state, a 
surplus, as defined in this law of one million dollars, may be 
licensed to make reinsurance of all insurance comprised in all 
said subdivisions. 

Unless otherwise expressly authorized by this law no license 
shall be issued other than to a corporation organized under the 
laws of the District or the laws of a state, territory, province or 
country. 

Src. 27. Every life insurance company doing business in the 
District, which issues both participating and non-participating 
policies, shall keep the two classes of business separate, and shall 
make and include, in the annual statement to be filed with the 
superintendent each year, a separate statement of the gains, losses 
and expenses properly attributable to each of such classes, and 
also showing the manner in which any general outlay of expenses 
of the company has been apportioned to each. No such life 
insurance company shall be permitted to do business in this 
District unless it make such a separation of its business. This 
section shall not apply to paid-up or temporary or pure endow- 
ment insurance issued or granted in exchange for lapsed or 
returned policies. 
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CHAPTER II.—RESERVES AND UNEARNED PREMIUMS. 


So. 28. The superintendent shall, annually, make valuations 
of all outstanding policies, additions thereto, and all other life 
insurance and annuity obligations of every life insurance com- 
pany doing business in the District. All valuations made by 
him, or by his authority, shall be made upon the net premium 
basis. The legal minimum standard for valuation of life insur- 
ance contracts issued before the first day of January next follow- 
ing the enactment of this law shall be the method and basis of 
valuation heretofore applied by the superintendent in the valua- 
tion of such contracts, and for life insurance contracts issued 
on and after said date shall be the modified preliminary term 
method of valuation hereinafter prescribed, on the basis of the 
American Experience Table of Mortality with interest at 34 per 
centum per annum. 

Policies issued by companies doing business in the District 
may provide for not more than one year preliminary term insur- 
ance, by incorporating therein a clause plainly showing that the 
first year’s insurance under such policies is term insurance. 

If the premium charged for term insurance under a limited 
payment life preliminary term policy, providing for the payment 
of all premiums thereon in less than 20 years from the date of 
the policy, or under an endowment preliminary term policy, 
exceeds that charged for like insurance under 20-payment life 
preliminary term policies of the same company, the reserve 
thereon at the end of any year, including the first, shall not be 
less than the reserve on a 20-payment life preliminary term policy 
issued in the same year and at the same age, together with an 
amount which shall be equivalent to the accumulation of a net 
level premium sufficient to provide for a pure endowment at the 
end of the premium-payment period, equal to the difference 
between the value at the end of such period of such a 20-payment 
life preliminary term policy and the full net level reserve at such 
time of such a limited payment life or endowment policy. 

The premium-payment period is the period during which pre- 
miums are concurrently payable. 

The legal minimum standard for the valuation of annuities 
issued after the first day of January, 1912, shall be McClintock’s 
“Table of Mortality Among Annuitants,” with interest at 4 per 
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centum per annum, but annuities deferred ten or more years and 
written in connection with life or term insurances shall be valued 
on the same mortality table from which the consideration or 
premiums were computed with interest not higher than 34 per 
centum per annum. 

The superintendent may vary the standards of interest and 
mortality in the case of companies of foreign countries, as to 
contracts issued by any such company in other countries than 
the United States and in particular cases of invalid lives and 
other extra hazards; value policies in groups; use approximate 
averages for fractions of a year and otherwise; and may accept 
the valuation of the department of insurance of any state or 
country, if made upon a basis and according to standards pro- 
ducing a reserve not lower than herein required or authorized, 
in place of the valuation herein required. 

Sxc. 29. The unearned premium on insurance other than life 
insurance shall be found by computing either a pro rata amount 
or 50 per cent of the whole amount of premiums received and 
receivable on unexpired risks and policies running one year or 
less from date of policy and a pro rata amount of all premiums 
received and receivable on unexpired risks and policies running 
more than one year from date of policy. But on ocean marine 
and on inland navigation and transportation risks the unearned 
premium shall be found by computing 50 per cent of the amount 
of premiums received and receivable on unexpired risks and 
policies running one year or less from date of policy, and 100 per 
cent of the amount of premiums on all unterminated voyage and 
transit risks. 

Every insurance company shall so compute such unearned 
premium in its annual and other financial statements. 

Src. 30. The net value of the outstanding life insurance 
policies and additions thereto and other obligations of a com- 
pany, and the unearned premium on all other insurance, com- 
puted as provided in this law, shall be entered as liabilities in 
the annual and other financial statements of companies, and 
shall be held and construed as liabilities of a company in making 
any statement or computation of its liabilities and determining 
surplus as provided in this law. Provided that liability for 
agents’ commissions contingent on the collection of premiums 
shall not be regarded as liabilities. 
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CHAPTER III.—DISCRIMINATIONS, COMBINATIONS, MISREPRESEN- 
TATIONS, TWISTING, FALSE STATEMENTS, POLITICAL 
CONTRIBUTIONS. 

Src. 31. No insurance company or agent thereof shall offer, 
pay, give or allow, as inducement to insurance, and no person 
shall knowingly receive, as inducement to insurance, any rebate 
of premium payable on a policy or any special favor or advantage 
in the dividends or other benefits thereunder, or any paid em- 
ployment or contract for services, or any special advantage in the 
date of the policy or of the issue thereof, or any stocks, bonds or 
other securities, or any special or advisory board contract or 
other contract, or dividends or profits thereon. 

No insurance company, or agent thereof, shall offer, pay, give 
or allow, as inducement to insurance, and no person shall know- 
ingly receive, as inducement to insurance, anything of value 
whatsoever, not specific in the policy. No life insurance com- 
pany or agent thereof shall make any discrimination in favor of 
individuals between insurants of same class and equal expecta- 
tion of life, in the amounts or payments of premiums, or rates 
charged for policies of insurance or in the dividends or other 
payments thereon, or in any other terms or conditions of the 
contracts of insurance. 

This section shall not be so construed as to invalidate any 
insurance policy or contract otherwise legal and binding on the 
company; nor as prohibiting a company transacting industrial 
insurance, on the weekly payment plan, from returning to policy- 
holders, who have made a premium payment for at least a year 
direct to the company at its home or district offices, a. percentage 
of the premiums which the company would have paid for the col- 
lection of such ; remiums. 

Nothing in this section shall be so construed as to prohibit 
any company which issues non-participating life insurance from 
paying bonuses to policyholders or otherwise abating their pre- 
miums in whole or in part out of surplus accumulations from 
non-participating insurance. 

Sec. 32. Every fire insurance company, bureau, and person 
engaged in making rates, or estimates for rates, for fire insurance 
on property in the District, shall inspect every risk specifically 
rated upon schedule and make a written survey of such risk, 
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which shall be filed as a permanent record in the office of such 
company, bureau or person in the District. A copy of such survey owner to be 


; : ; Furnished 
shall be furnished to the owner or his authorized agent upon Copies. 
request. 
Sec. 33. No company and no rating bureau or person engaged Discriminations 
EC. 3 company and no rating I fazed ieee ted. 


in making or charging rates for fire insurance shall fix or charge 
any rate for fire insurance upon property in the District which 
discriminates unfairly between risks in the application of like 
charges and credits, or which discriminates unfairly between 
risks of substantially the same hazards and territorial classifica- 
tion, having substantially the same degree of protection against 
fire. 

Sec. 34. The superintendent shall have power to examine Examination 
any company, rating bureau, or person engaged in making rates, es ya 
or estimating rates for fire insurance on property in the District, 
and the schedules, books, records and papers of such company, 
bureau or person. The superintendent shall make a report of reports. 
any such examination and file the same in his office, and the 
superintendent shall make a statement respecting such examina- 
tion in his annual report. 

Sec. 35. No insurance company or agent thereof shall issue, Misrepre- 
circulate or exhibit or cause to be issued, circulated or exhibited — 
any estimate, illustration, circular or statement misrepresenting 
the terms of any policy issued or proposed by the company, or the 
benefits or privileges promised therein. And no insurance com- 
pany or agent thereof or other person shall make any misrepre- Twisting. 
sentation to any person insured in another company for the pur- 
pose of inducing such person to lapse, forfeit or surrender such 
insurance. 

Sec. 36. No solicitor, agent, examining physician, or other False State- 
person shall knowingly or wilfully make any false or fraudulent iguae, ate. 
statement or representation in or with reference to any applica- 
tion for insurance, or make any such statement for the purpose 
of obtaining any fee, commission, money or benefit from or in any 
company transacting business under this law, and any person 
who shall wilfully make a false statement of any material fact or 
thing in a sworn statement as to death or disability or loss, for 
the purpose of procuring payment of a benefit named in a policy Perjury. 
or certificate, shall be guilty of and punished as for perjury. 
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Src. 37. No insurance company doing business in the District 
shall directly or indirectly, pay or use or offer, consent or agree 
to pay or use any money or property for or in aid of any political 
party, committee or organization, or for or in aid of any corpora- 
tion, joint stock or other association organized or maintained for 
political purposes, or for or in aid of any candidate for political 
office or for nomination for such office, or for any political pur- 
pose whatsoever, or for the reimbursement or indemnification of 
any person for money or property so used. - Any officer, director, 
stockholder, attorney or agent of any company or association 
which violates any of the provisions of this section, who partici- 
pates in, aids, abets, or advises or consents in any such violation, 
and any person who solicits or knowingly receives any money or 
property in violation of this section shall be punished by imprison- 
ment for not more than one year and a fine of not more than one 
thousand dollars, and any officer aiding or abetting in any con- 
tribution made in violation of this section shall be liable to the 
company for the amount so contributed. 


Trtte III.—SranparpD PROVISIONS. 
CHAPTER I.—LIFE INSURANCE. 


Src. 38. No policy of life insurance, other than industrial 
insurance, annuities, and pure endowments with or without 
return of premiums, shall be issued or delivered in this District 
or be issued by a life insurance company organized under the 
laws of this District, unless the same shall contain in substance 
the following provisions : 

(1) A provision that all premiums after the first shall be pay- 
able in advance either at the home office of the company, or to 
an agent of the company, upon delivery of a receipt signed by 
one or more of the officers who shall be designated in the policy. 

(2) A provision for a grace of 30 days or of one month for 
the payment of every premium after the first, which may be 
subject to an interest charge, during which period the insurance 
shall continue in force, which provision may contain a stipulation 
that if the insured shall die during the period of grace the over- 
due premium with interest and the deferred premiums of the 
current policy year, if any, will be deducted in any settlement 
under the policy. Grace shall date from the premium paying 
date stated in the policy. 
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(3) A provision that the policy and the application therefor, 
a copy of which must be endorsed thereon or attached thereto, 
shall constitute the entire contract between the parties and shall 
be incontestable after two years from its date, except for non- 
payment of premiums and except for violations of the conditions 
of the policy relating to naval and military service in time of 
war, aviation and submarine employment. 

(4) A provision that all statements made by the insured in the 
application shall be deemed representations and not warranties. 

(5) A provision that if it shall be found at any time before 
final settlement under a policy that the age of the insured has 
been misstated, the amount payable under the policy shall be 
such as the premium would have purchased at the correct age. 

(6) A provision that the policy shall participate in the surplus 
of the company and that, beginning not ‘later than the end of 
the third policy year, the company will annually determine and 
account for the portion of the divisible surplus accrt.ing on the 
policy, and that the owner of the policy shall have the right each 
year to have the current dividend arising from such participa- 
tion paid in cash or applied to the purchase of paid-up additions, 
and the policy may provide other dividend options, and it shall 
further provide which option shall become effective if the owner 
of the policy shall not elect any options within the time limited 
by the policy. 

In lieu of the foregoing provision, the policy may contain a 
provision that the policy shall participate in the surplus of the 
company, and that, beginning not later than the end of the fifth 
policy year, the company will determine and account for the 
portion of the divisible surplus accruing on the policy, and that 
the owner of the policy shall have the right to have the current 
dividend arising from such participation paid in cash, and that 
at periods of not more than five years such accounting and pay- 
ment, at the option of the policyholder, shall be had. 

Renewable term policies of 10 years or less may provide that 
the surplus accruing to such policies shall be determined and 
apportioned each year after the second policy year and accumu- 
lated during each renewal period, and that at the end of any 
renewal period, on renewal of the policy by the insured, the 
company shall apply the accumulated surplus as an annuity for 
the next succeeding renewal term in the reduction of premiums. 
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This provision shall not apply to any form of insurance issued 
or granted in consideration of lapsed or surrendered policies or 
to non-participating policies. 

(7) A provision that after three full years’ premiums have 
been paid, the company at any time, while the policy is in force, 
will advance on the sole security of the policy, and, if the com- 
pany demand, on pledge or assignment thereof, or loan agree- 
ment, at a specified rate of interest, a sum equal to, or at the 
option of the owner of the policy, less than the reserve at the end 
of the current policy year on the policy and on any dividend 
additions thereto, specifying the mortality table and rate of 
interest adopted for computing such reserve, less a sum not more 
than 24 per centum of the amount insured by the policy and 
of any dividend additions thereto; and that the company will 
deduct from such loan value any existing indebtedness on the 
policy and any unpaid balance of the premium for the current 
policy year, and may collect interest in advance on the loan 
to the end of the current policy year; which provision may 
further provide that such loan may be deferred for not exceeding 
six months after the application therefor is made. It shall be 
further stipulated in the policy that failure to repay any such 
advance or to pay interest, shall not avoid the policy unless or 
until the total indebtedness thereon to the company shall equal 
such loan value. ‘ 

This provision shall not be required in term insurances or any 
form of insurance issued or granted in consideration of lapsed 
or surrendered policies. 

(8) A provision which, in event of default in premium pay- 
ments, after premiums shall have been paid for three years, 
shall secure to the owner of the policy a stipulated form of insur- 
ance, the net value of which shall be at least equal to the reserve 
at the date of default on the policy and on any dividend addi- 
tions thereto, specifying the mortality table and rate of interest 
adopted for computing such reserves, less a sum not more than 
24 per centum of the amount insured by the policy and of any 
existing dividend additions thereto, and less any existing in- 
debtedness to the company on or secured by the policy. Such 
provision shall stipulate that the policy may be surrendered to 
the company at its home office within one month from date of 
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default, for a specified cash value at least equal to the sum 
which would otherwise be available for the purchase of insurance 
as aforesaid, and may stipulate that the company may defer 
payment for not more than six months after the application 
therefor is made. 

This provisio: shall not be required in term insurances of 
20 years or less. 

(9) A table showing in figures the loan values and showing 
also the options available under the policy each year upon default 
in premium payments during at least the first 20 years of the 
policy, or during the premium-paying period if less than 20 years. 

(10) A provision that if, in event of default in premium pay- 
ments, the value of the policy shall be applied to the purchase 
of other insurance, and if such insurance shall have been in force 
and the original policy shall not have been surrendered to the 
company and cancelled, the policy may be reinstated within 
three years from such default, upon evidence of insurability 
satisfactory zo the company and payment of arrears of premiums 
with interest, and the payment or reinstatement of any other 
indebtedness to the company upon such policy, with interest at 
the rate of not exceeding 6 per centum per annum. 

(11) A provision that when a policy shall become a claim by 
the death of the insured, settlement shall be made upon receipt 
of due proof of death, or not later than two months after receipt 
of such proof. 

(12) A table showing the amounts of installments in which 
the policy may provide its proceeds may be payable. 

(13) A title on the face and on the back of the policy, briefly 
describing the same. 

Any of the foregoing provisions or portions thereof not appli- 
cable to single premium or non-participating or term policies, 
shall to that extent not be incorporated therein, and any such 
policy may be issued or delivered which contains provisions on 
one or more of the foregoing requirements more favorable to the 
policyholder than hereinbefore required. The provisions of this 
section shall not apply to policies of reinsurance. 

Sec. 39. No policy of life insurance, other than industrial 
insurance, annuities, and pure endowments with or without re- 
turn of premiums, shall be issued or delivered in this District 


Table of 
Loan Values. 


Reinstatement. 


Settlement in 
Two Months. 


Table of 
Instalments. 


Title on Policy. 


Provisions 
Prohibited. 





350 The American Bar Association Journal 





or be issued by a life insurance company organized under the 
laws of this District, if it contain any of the following provisions: 
Limitation (1) A provision limiting the time withtn which any action at 
of Actions. Jaw or in equity may be commenced to less than five years after 
the cause of action shall accrue. 
Antedating (2) A provision by which the policy shall purport to be issued 
Policies. or to take effect before the original application for the insurance 
was made, if thereby the assured would rate at an age younger 
than his age at date when the application was made, according 
to his age at nearest birthday. 
Settlement at (3) A provision for any mode of settlement at maturity after 
hess (iM Policn, the expiration of the contestable period of the policy of less 
value than the amount insured on the face of the policy, plus 
dividend additions, if any, less any indebtedness to the com- 
pany on or secured by the policy and less any premium that 
may by the terms of the policy be deducted. This paragraph 
shall not apply to any non-forfeiting provision which employs 
the cash value less indebtedness, if any, to purchase automatic 
paid-up or extended insurance. 
Forms Sub- SEC. 40. No policy of life insurance shall be issued or delivered 
superintendent. in this District, or be issued by a life insurance company organ- 
ized under the laws of this District, until the form of the same 
has been filed with the superintendent, but if the superintendent 
shall notify any company of his disapproval of any form, show- 
ing in writing wherein it does not comply with the law, it shall 
thereafter be unlawful for such company to issue any policy in 
the form so disapproved. The superintendent’s action shall be 
subject to review by any court of competent jurisdiction. 
Laws of Com- SEC. 41. The policies of life insurance of a company, not 
any’s Stovern, organized under the laws of the District, may contain any pro- 
vision which the law of the state, territory, district or country, 
under which the company is organized, prescribes shall be in 
such policies when issued in this District, and the policies of life 
insurance of a company organized under the laws of the District 
may, when issued or delivered in any other state, territory, dis- 
trict or country, contain any provision required by the laws of the 
state, territory, district or country in which the same are issued, 
anything in this law to the contrary notwithstanding. 
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Src. 42. When a policy of life insurance is effected by any 
person on his own life in favor of some person other than himself, 
or on another life in favor of some person other than himself, hav- 
ing an insurable interest therein, the lawful beneficiary thereof 
shall be entitled to its proceeds against the creditors and repre- 
sentatives of the person effecting the same; and the person to 
whom a policy of life insurance hereafter issued is made payable, 
may maintain an action thereon in his own name; provided, 
that, subject to the Statute of Limitations, the amount of any 
premiums for said insurance, paid in fraud of creditors, with 
interest thereon, shall inure to their benefit from the proceeds 
of the policy, but the company issuing the policy shall be dis- 
charged of all liability thereon by payment of its proceeds in 
accordance with its terms, unless before such payment the com- 
pany shall have written notice by or in behalf of some creditor, 
with specifications of the amount claimed, claiming to recover 
for certain premiums paid in fraud of creditors; provided the 
insured under such policy shall not be denied the right to change 
the beneficiary when such right is expressly reserved in the 
policy. 
> i re 

CHAPTER II.—CASUALTY INSURANCE. 

Sec. 43. On and after the first day of January, nineteen 
hundred and , no policy of insurance against loss or dam- 
age from the sickness or the bodily injury or death of the insured 
by accident shall be issued or delivered to any person in the 
District until a copy of the form thereof and of the classification 

of risks and the premium rates pertaining thereto have been 
- filed with the superintendent of insurance; nor shall it be so 
issued or delivered until the expiration of 30 days after it has 
been so filed, unless the said superintendent shall sooner give his 
written approval thereto. If the said superintendent shall notify, 
in writing, the company, corporation, association, society or other 
insurer which has filed such form that it does not comply with the 
requirements of law, specifying the reasons for his opinion, it 
shall be unlawful thereafter for any such insurer to issue any 
policy in such form. The action of the said superintendent in 
this regard shall be subject to review by any court of competent 
jurisdiction. Provided, however, that nothing in this act shall 
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be so construed as to give jurisdiction to any court not already 
having jurisdiction. 

Src. 44. No such policy shall be so issued or delivered (1) 
unless the entire money and other considerations therefor are 
expressed in the policy; nor (2) unless the time at which the 
insurance thereunder takes effect and terminates is stated in a 
portion of the policy preceding its execution by the insurer; nor 
(3) if the policy purports to insure more than one person; nor 
(4) unless every printed portion thereof and of any endorse- 
ments or attached: papers shall be plainly printed in type of 
which the face shall be not smaller than 10 point; nor (5) unless 
a brief description thereof be printed on its first page and on its 
filing back in type of which the face shall be not smaller than 
14 point; nor (6) unless the exceptions of the policy be printed 
with the same prominence as the benefits to which they apply; 
provided, however, that any portion of such policy which pur- 
ports, by reason of circumstances under which a loss is incurred, 
to reduce any indemnity promised therein to an amount less than 
that provided for the same loss occurring under ordinary cir- 
cumstances, shall be printed in bold face type and with greater 
prominence than any other portion of the text of the policy. 

Src. 45. Every such policy so issued shall contain certain 
standard provisions, which shall be in the words and in the order 
hereinafter set forth and be preceded in every policy by the 
caption “Standard provisions.” In each such standard pro- 
vision wherever the word “ insurer” is used, there shall be sub- 
stituted therefor “company” or “corporation” or “ associa- 
tion ” or “ society ” or such other word as will properly designate 
the insurer. Said standard provisions shall be: 

(1) A standard provision relative to the contract, which may 
be in either of the following two forms: Form (A) to be used 
in policies which do not provide for reduction of indemnity on 
account of change of occupation, and form (B) to be used in 
policies which do so provide. If form (B) is used and the policy 
provides indemnity against loss from sickness, the words “ or 
contracts sickness” may be inserted therein immediately after 
the words “ in the event that the insured is injured.” 

(A) 1. This policy includes the endorsements and attached 
papers, if any, and contains the entire contract of insurance. No 
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reduction shall be made in any indemnity herein provided by 
reason of change in the occupation of the insured or by reason 
of his doing any act or thing pertaining to any other occupation. 

(B) 1. This policy includes the endorsements and attached 
papers, if any, and contains the entire contract of insurance 
except as it may be modified by the insurer’s classification of 
risks and premium rates in the event that the insured is injured 
after having changed his occupation to one classified by the 
insurer as more hazardous than that stated in the policy, or 
while he is doing any act or thing pertaining to any occupation 
so classified, except ordinary duties about his residence or while 
engaged in recreation, in which event the insurer will pay only 
such portion of the indemnities provided in the policy as the 
premium paid would have purchased at the rate, but within the 
limit so fixed by the insurer for such more hazardous occupa- 
tion. If the law of the state in which the insured resides at 
the time this policy is issued requires that prior to its issue 
a statement of the premium rates and classification of risks 
pertaining to it shall be filed with the state official having super- 
vision of insurance in such state, then the premium rates and 
classification of risks mentioned in this policy shall mean only 
such as have been last filed by the insurer in accordance with 
such law, but if such filing is not required by such law then they 
shall mean the insurer’s premium rates and classification of 
risks last made effective by it in such state prior to the occurrence 
of the loss for which the insurer is liable. 

(2) A standard provision relative to changes in the contract, 
which shall be in the following form: 

No statement made by the applicant for insurance not included 
herein shall avoid the policy or be used in any legal proceeding 
hereunder. No agent has authority to change this policy or to 
waive any of its provisions. No change in this policy shall be 
valid, unless approved by an executive officer of the insurer and 
such approval be endorsed hereon. 

(3) A standard provision relative to reinstatement of policy 
after lapse which may be in either of the three following forms: 
Form (A) to be used in policies which insure only against loss 
from accident; form (B) to be used in policies which insure only 
against loss from sickness; and form (C) to be used in policies 
which insure against loss from both accident and sickness. 
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(A) 3. If default be made in the payment of the agreed pre- 
mium for this policy, the subsequent acceptance of a premium 
by the insurer or by any of its duly authorized agents shall 
reinstate the policy, but only to cover loss resulting from acci- 
dental injury thereafter sustained. 

(B) 3. If default be made in the payment of the agreed pre- 
mium for this policy, the subsequent acceptance of a premium 
by the insurer or by any of its duly authorized agents shall 
reinstate the policy but only to cover such sickness as may begin 
more than 10 days after the date of such acceptance. 

(C) 3. If default be made in the payment of the agreed pre- 
mium for this policy, the subsequent acceptance of a premium 
by the insurer or by any of its duly authorized agents shall 
reinstate the policy, but only to cover accidental injury there- 
after sustained and such sickness as may begin more than 10 days 
after the date of such acceptance. 

(4) A standard provision relative to time of notice of claim 
which may be in either of the three following forms: Form (A) 
to be used in policies which insure only against loss from acci- 
dent; form (B) to be used in policies which insure only against 
loss from sickness; and form (C) to be used in policies which 
insure against loss from both accident and sickness. If form 
(A) or form (C) is used the insurer may at its option add 
thereto the following sentence, “In event of accidental death 
immediate notice thereof must be given to the insurer.” 

(A) 4. Written notice of injury on which claim may be based 
must be given to the insurer within 20 days after the date of the 
accident causing such injury. 

(B) 4. Written notice of sickness on which claim may be based 
must be given to the insurer within 10 days after the commence- 
ment of the disability from such sickness. 

(C) 4. Written notice of injury or of sickness on which claim 
may be based must be given to the insurer within 20 days after 
the date of the accident causing such injury or within 10 days 
after the commencement of disability from such sickness. 

(5) A standard provision relative to sufficiency of notice of 
claim which shall be in the following form and in which the 
insurer shall insert in the blank space such office and its location 
as it may desire to designate for such purpose of notice: 
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(A) 5. Such notice given by or in behalf of the insured or 
beneficiary, as the case may be, to the insurer at............. 
or to any authorized agent of the insurer, with particulars suffi- 
cient to identify the insured, shall be deemed to be notice to 
the insurer. Failure to give notice within the time provided in 
this policy shall not invalidate any claim if it shall be shown 
not to have been reasonavly possible to give such notice and that 
notice was given as soon as was reasonably possible. 

(6) A standard provision relative to furnishing forms for the 
convenience of the insured in submitting proof of loss as follows: 

(A) 6. The insurer upon receipt of such notice, will furnish 
to the claimant such forms as are usually furnished by it for 
filing proofs of loss. If such forms are not so furnished within 
15 days after the receipt of such notice, the claimant shall be 
deemed to have complied with the requirements of this policy as 
to proof of loss upon submitting within the time fixed in the 
policy for filing proofs of loss, written proof covering the occur- 
rence, character and extent of the loss for which claim is made. 

(7) A standard provision relative to filing proof of loss which 
shall be in such one of the following forms as may be appropriate 
to the indemnities provided : 

(A) 7. Affirmative proof of loss must be furnished to the 
insurer at its said office within 90 days after the date of the loss 
for which claim is made. 

(B) 7. Affirmative proof of loss must be furnished to the 
insurer at its said office within 90 days after the termination of 
the period of disability for which the company is liable. 

(C) 7. Affirmative proof of loss must be furnished to the 
insurer at its said office in case of claim for loss of time from 
disability within 90 days after the termination of the period for 
which the insurer is liable, and in case of claim for any other 
loss, within 90 days after the date of such loss. 

(8) A standard provision relative to examination of the per- 
son of the insured and relative to autopsy which shall be in the 
following form: 

(A) 8. The insurer shall have the right and opportunity to 
examine the person of the insured when and so often as it may 
reasonably require during the pendency of claim hereunder, and 
also the right and opportunity to make an autopsy in case of 
death where it is not forbidden by law. 
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(9) A standard provision relative to the time within which 
payments other than those for loss of time on account of dis- 
ability shall be made which provision may be in either of the 
following two forms and which may be omitted from any policy 
providing only indemnity for loss of time on account of dis- 
ability. The insurer shall insert in the blank space either the 
word “ immediately ” or appropriate language to designate such 
period of time, not more than 60 days, as it may desire; form 
(A) to be used in policies which do not provide indemnity for 
loss of time on account of disability, and form (B) to be used 
in policies which do so provide. 

(A) 9. All indemnities provided in this policy will be paid. . 


SO Se EE eee ee eee eT eee after receipt of due 
proof. 

(B) 9. All indemnities provided in this policy for loss other 
than that of time on account of disability will be paid......... 
weeeeeee. after receipt of due proof. 


(10) A standard provision relative to periodical payments of 
indemnity for loss of time on account of disability, which pro- 
vision shall be in the following form, and which may be omitted 
from any policy not providing for such indemnity. The insurer 
shall insert in the first blank space of the form, appropriate 
language to designate the proportion of accrued indemnity it 
may desire to pay, which proportion may be all or any part not 
fess than one-half, and in the second blank space shall insert 
any period of time not exceeding 60 days. 

(A) 10. Upon request of the insured and subject to due proof 
fe a ee .accrued indemnity for loss of time 
on account of disability will be paid at the expiration of each 

....+.....-during the continuance of the period for which the 
insurer is liable, and any balance remaining unpaid at the termi- 
nation of such period will be paid immediately upon receipt of 
due proof. 

(11) A standard provision relative to indemnity payments 
which may be in either of the two following forms: 

Form (A) to be used in policies which designate a beneficiary, 
and form (B) to be used in policies which do not designate any 
beneficiary other than the insured. 





— 
i, 
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(A) 11. Indemnity for loss of life of the insured is payable 
to the beneficiary if surviving the insured, and otherwise to the 
estate of the insured. All other indemnities of this policy are 
payable to the insured. 

(B) 11. All the indemnities of this policy are payable to the 
insured. 

(12) A standard provision providing for cancellation of the 
policy at the instance of the insured which shall be in the fol- 
lowing form: 

(A) 12. If the insured shall at any time change his occupa- 
tion to one classified by the insurer as less hazardous than that 
stated in the policy, the insurer, upon written request of the 
insured, and surrender of the policy, will cancel the same and 
will return to the insured the unearned premium. 

(13) A standard provision relative to the rights of the bene- 
ficiary under the policy which shall be in the following form 
and which may be omitted from any policy not designating a 
beneficiary : 

(A) 13. Consent of the beneficiary shall not be requisite to 
surrender or assignment of this policy, or to change of beneficiary, 
or to any other changes in the policy. 

(14) A standard provision limiting the time within which suit 
may be brought upon the policy as follows: 

(A) 14. No action at law or in equity shall be brought to re- 
cover on this policy prior to the expiration of 60 days after 
proof of loss has been filed in accordance with the requirements 
of this policy, nor shall such action be brought at all unless 
brought within two years from the expiration of the time within 
which proof of loss is required by the policy. 

(15) A standard provision relative to time limitations of the 
policy as follows: 

(A) 15. If any time limitation of this policy with respect to 
giving notice of claim or furtishing proof of Joss is less than 
that permitted by the law of the state in which the insured resides 
at the time this policy is issued, such limitation is hereby ex- 
tended to agree with the minimum period permitted by such law. 

Src. 46. No such policy shall be so issued or delivered which 
contains any provision (1) relative to cancellation at the instance 
of the insurer; or, (2) limiting the amount of indemnity to a 
sum less than the amount stated in the policy and for which the 
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premium has been paid; or, (3) providing for the deduction of 
any premium from the amount paid in settlement of claim; or, 
(4) relative to other insurance by the same insurer; or, (5) 
relative to the age limits of the policy; unless such provisions 
which are hereby designated as optional standard provisions 
shall be in the words and in the order in which they are herein- 
after set forth, but the insurer may at its option omit from the 
policy any such optional standard provision. Such optional 
standard provisions if inserted in the policy shall immediately 
succeed the standard provisions named in section 38 of this act. 

(1) An optional standard provision relative to cancellation of 
the policy at the instance of the insurer as follows: 

(16) The insurer may cancel this policy at any time by writ- 
ten notice delivered to the insured or mailed to his last address 
as shown by the records of the insurer, together with cash or 
the insurer’s check for the unearned portion of the premiums 
actually paid by the insured, and such cancellation shall be with- 
out prejudice to any claim originating prior thereto. 

(2) An optional standard provision relative to reduction of the 
amount of indemnity to a sum less than that stated in the policy 
as follows: 

(17) If the insured shall carry with another company, cor- 
poration, association or society other insurance covering the same 
loss without giving written notice to the insurer, then in that 
case the insurer shall be liable only for such portion of the 
indemnity promised as the said indemnity bears to the total 
amount of like indemnity in all policies covering such loss, and 
for the return of such part of the premium paid as shall exceed 
the pro rata for the indemnity thus determined. 

(3) An optional standard provision relative to deduction of 
premium upon settlement of claim as follows: 

(18) Upon the payment of claim hereunder any premium then 
due and unpaid or covered by any note or written order may be 
deducted therefrom. 

(4) An optional standard provision relative to other insurance 
by the same insurer which shall be in such one of the following 
forms as may be appropriate to the indemnities provided, and 
in the blank spaces of which the insurer shall insert such upward 
limits of indemnity as are specified by the insurer’s classifica- 
tion of risks, filed as required by this act. 
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(A) 19. If a like policy or policies, previously issued by the 
insurer to the insured be in force concurrently herewith, making 
the aggregate indemnity in excess of.............. dollars, the 
excess insurance shall be void and all premiums paid for such 
excess shall be returned to the insured. 

(B) 19. If a like policy or policies, previously issued by the 
insurer to the insured be in force concurrently herewith, making 
the aggregate indemnity for loss of time on account of disability 
“ferret dollars weekly, the excess insur- 
ance shall be void and all premiums paid for such excess shall be 
returned to the insured. 

(C) 19. If a like policy or policies, previously issued by the 
insurer to the insured be in force concurrently herewith, making 
the aggregate indemnity for loss other than that of time on 
account of disability in excess of........ dollars, or the aggregate 
indemnity for loss of time on account of disability in excess of 
Lsaratensess dollars weekly, the excess insurance of either kind 
shall be void and all premiums paid for such excess shall be 
returned to the insured. 

(5) An optional standard provision relative to the age limits 
of the policy which shall be in the following form and in the 
blank spaces of which the insurer shall insert such number of 
years as it may elect. 

(20) The insurance under this policy shall not cover any per- 
son under the age of............ years nor over the age of.... 
errr. years. Any premium paid to the insurer for any period 
not covered by this policy will be returned upon request. 

Src. 47. No such policy shall be so issued or delivered if 
it contains any provision contradictory, in whole or in part, of 
auy of the provisions hereinbefore in this chapter designated as 
“ Standard provisions ” or as “ Optional standard provisions ” ; 
nor shall any endorsements or attached papers vary, alter, extend, 
be used as a substitute for, or in any way conflict with any, of the 
said “Standard provisions” or the said “ Optional standard 
provisions ”; nor shall such policy be so issued or delivered if it 
contains any provision purporting to make any portion of the 
charter, constitution or by-laws of the insurer a part of the policy, 
unless such portion of the charter, constitution or by-laws shall 
be set forth in full in the policy, but this prohibition shall not 
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be deemed to apply to any statement of rates or classification of 
risks filed with the superintendent of insurance in accordance 
with the provisions of this chapter. 

Sec. 48. The falsity of any statement in the application for 
any policy covered by this chapter shall not bar the right to 
recovery thereunder unless such false statement was made with 
actual intent to deceive or unless it materially affected either 
the acceptance of the risk or the hazard assumed by the insurer. 

Sec. 49. The acknowledgment by any insurer of the receipt 
of notice given under any policy covered by this act, or the 
furnishing of forms for filing proofs of loss, or the acceptance 
of such proofs, or the investigation of any claim thereunder shall 
not operate as a waiver of any of the rights of the insurer in 
defense of any claim arising under such policy. 

Src. 50. No alteration of any written application for insur- 
ance by erasure, insertion or otherwise, shall be made by any 
person other than the applicant without his written consent, and 
the making of any such alteration without the consent of the 
applicant shall be a misdemeanor. If such alteration shall be 
made by any officer of the insurer, or by any employe of the 
insurer with the insurer’s knowledge or consent, then such act 
shall be deemed to have been performed by the insurer thereafter 
issuing the policy upon such altered application. 

Sec. 51. A policy issued in violation of this chapter shall be 
held valid but shall be construed as provided in this chapter and 
when any provision in such policy is in conflict with any pro- 
vision of this chapter the rights, duties and obligations of the 
insurer, the policyholder and the beneficiary shall be governed 
by the provisions of this chapter. 

Sec. 52. The policies of insurance against accidental bodily 
injury or sickness issued by an insurer not organized under the 
laws of the District may contain, when issued in the District, any 
provision which the law of the state, territory or district of the 
United States under which the insurer is organized, prescribes 
for insertion in such policies, and the policies of insurance against 
accidental bodily injury or sickness issued by an insurer organ- 
ized under the laws of the District may contain, when issued or 
delivered in any other state, territory, district or country, any 
provision required by the laws of the state, territory, district or 
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country in which the same are issued, anything in this chapter 
to the contrary notwithstanding. 

Sec. 53. Nothing in this chapter, however, shall apply to 
or affect any policy of liability or workmen’s compensation insur- 
ance or any general or blanket policy of insurance issued to any 
municipal corporation or department thereof, or to any corpora- 
tion, co-partnership, association or individual employer, police 
or fire department, underwriters’ corps, salvage bureau, or like 
associations or organizations, where the officers, members or 
employes or classes or departments thereof are insured for their 
individual benefit against specified accidental bodily injuries or 
sickness while exposed to the hazards of the occupation or other- 
wise in consideration of a premium intended to cover the risks 
of all the persons insured under such policy, or apply to or in any 
way affect contracts of life or endowment insurance, or contracts 
supplemental thereto, where such contracts or supplemental con- 
tracts contain no provisions relative to accident or health insur- 
ance, except death benefits, and except such as operate to safe- 
guard such insurance against lapse, or to provide a special sur- 
render value or an annuity payable for a limited period or during 
the life of the insured, in the event that he shall be totally and 
permanently disabled by reason of accidental bodily injury or by 
sickness: provided that no such contract or supplemental con- 
tract shall be issued or delivered to any person in this state unless 
and until a copy of the form thereof has been submitted to and 
approved by the superintendent of insurance, under such reason- 
able rules and regulations as he shall make concerning the pro- 
visions in such contracts and their submission to and approval 
by him. 

Sec. 54. The provisions of this chapter contained in Clause 5 
of Sec. 37 and Clauses 2, 3, 8 and 12 of Sec. 38 may be omitted 
from railroad ticket policies sold only at railroad stations, or at 
railroad ticket offices by railroad employes. 


CHAPTER III.—FIRE INSURANCE. 

Sec. 55. The “Standard Fire Insurance Policy of the State 
of New York” now in force is hereby adopted as the standard 
form of fire insurance policy for the District, copy of which shall 
be filed by the superintendent in his office, and no fire insurance 
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policy shall be issued in the District in other than such standard 
form, together with such riders, endorsements, clauses, permits, 
forms or other memoranda to be attached to and made part of 
fire insurance contracts, as may be approved by the superintendent 
and filed by him in his office; provided that no such riders, en- 
dorsements, clauses, permits, forms or other memoranda shall be 
in conflict or inconsistent with said standard form or this act; 
provided that nothing herein shall affect the validity of any 
policy otherwise valid or of any claim thereunder against an 
insurance company. 


TitLte 1V.—DomeEstic CoMPANIES. 
CHAPTER I.—ORGANIZATION OF DOMESTIC COMPANIES. 


Sec. 56. Any seven or more persons, a majority of whom are 
residents of the District, desiring to become incorporated and so 
organize an insurance company, may make, sign and acknowl- 
edge, before an officer authorized to take acknowledgments of 
deeds, articles of incorporation, in which shall be stated: 

(1) The proposed corporate name, which shall not so nearly 
resemble the name of an existing corporation as to mislead the 
public or cause confusion, and in case of a mutual company shall 
contain the word “ Mutual.” 

(2) The place where its principal office shall be located. 

(3) The purpose, which shall be restricted to the class or 
classes of insurance to be undertaken, and the powers necessary 
and incidental to carrying out such purpose. 

(4) The mode and manner in which the corporate powers are 
to be exercised, the number, terms of office and manner of electing 
the directors, who shall be stockholders, members or policyholders 
of the corporation, and not less than three of whom shall be 
residents of the District. 

(5) The provisions for meetings and votes of stockholders and 
members. A stock company shall provide that each stockholder 
shall have one vote, in person or by proxy, for each share of stock 
held by him. A company without capital stock shall provide that 
every policyholder shall be a member and entitled to one or more 
votes, in person or by proxy, based. on the insurance in force, the 
number of policies held or the amount of premiums paid as may 
be provided in the by-laws, and a stock company may provide for 
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votes by policyholders, but in such case each policyholder shall 
have the same voting power as every other policyholder. 

(6) The amount of its capital, if any, the number of shares 
and the par value of each share. 

(7) Such other particulars as may be necessary to manifest 
and explain the objects and purposes of the company. 

Sec. 57. The incorporators shall file such articles with the 
superintendent and shall publish, in a newspaper of general cir- 
culation in the District, notice of such filing of such articles and 
of the intention to form such company and file with the superin- 
tendent copy of such notice, verified by the oath of the publisher, 
or his agent, and copies of proposed by-laws and forms of subscrip- 
tions for capital stock and of proposed applications for member- 
ship and for insurance and of all proposed forms of insurance 
policies, literature and advertisements. They shall also file with 
the superintendent a bond payable to the superintendent and his 
successors, as trustee, in the sum of ten thousand dollars, with 
sureties, and conditioned upon the faithful accounting to the 
company, on completion of its organization and the receipt of its 
license from the superintendent, or to the stockholders, members, 
applicants for policies and creditors, or the trustee, receiver or 
assignee of the company, duly appointed in any proceeding in any 
court or department of competent jurisdiction in the District, 
in accordance with their respective rights in case the organization 
of the company is not completed and license is not procured from 
the superintendent. 

Src. 58. The superintendent shall submit the proposed articles 
and other papers so filed with him to the corporation counsel, who 
shall examine the same and if he find the same in accordance with 
the law, he shall so certify and return the same to the superin- 
tendent, who shall cause the articles and the certificate of the 
corporation counsel to be recorded in his records and issue to the 
incorporators a certified copy thereof, and thereupon such incor- 
porators and their associates shall become and be a body corporate 
with power to sue and be sued, contract and be contracted with, 
adopt a seal and do such other acts, subject to the provisions and 
to the restrictions herein prescribed, as shall be needful to accom- 
plish the purposes of its organization. If the superintendent 
shall approve the sureties on the bond so filed, or on any like bond 
substituted therefor, he shall issue to the corporation a permit 
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authorizing it to complete its organization. ‘The corporation 
shall have authority under such permit to solicit subscriptions 
and payments for capital stock, if a stock company, and applica- 
tions and advance premiums for insurance, and to exercise such 
powers, subject to the limitations in this law prescribed, as may 
be necessary and proper in completing its organization and 
qualifying itself for a license from the superintendent to transact 
the class or classes of insurance proposed in its articles of incor- 
poration. But such company shall not issue policies or enter 
into contracts of insurance until it shall have received the license 
of the superintendent authorizing it so to do. 

Sec. 59. Any company may amend its articles of incorporation 
upon publishing notice of such intention, authorized by a majority 
of its directors, once a week for four weeks in a newspaper of 
general circulation in the District, and with the written consent 
of two-thirds of its stockholders, or two-thirds of its members 
if it does not have capital stock, and by observing such other and 
further requirements in that behalf as may be prescribed in its 
articles of incorporation. Such amendment shall be signed and 
acknowledged by the president and secretary or like officers of the 
company, and, with copy of the proceedings of the stockholders or 
members, if any, and of the directors, shall be filed with the super- 
intendent and by him submitted to the corporation counsel, and if 
he find the amendment and proceedings in conformity with the 
law, he shall so certify to the superintendent. The amendment 
shall not take effect until the superintendent shall deliver to the 
company his certified copy of the amendment and of the certifi- 
cate of the corporation counsel. 

Sec. 60. Every subscription to the capital stock of such com- 
pany shall contain the stipulation that no sum shall be used for 
commission, promotion or organization expenses in excess of a 
per cent of the amount paid upon the stock subscriptions, to be 
named in such stipulation, not exceeding 15 per cent, and the 
remainder of sums so paid to the company shall be invested in 
securities in which an insurance company is authorized to invest, 
or deposited in a bank or trust company in the District until the 
company has duly procured a license from. the superintendent. 
Every subscription for stock and every application for insurance 
in such company made prior to the license of the company by the 
superintendent shall contain the stipulation that the money, 
securities or evidences of debt advanced by the applicant shall be 
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returned to him without any deduction in case the company fails 
to complete its organization or procure its license or issue the 
policy applied for in the application. 

Sec. 61. No person shall solicit subscriptions for the capital 
stock of, or applications for insurance in any such company, 
unless he has been thereunto duly authorized by the company and 
a certificate of his authority, duly signed by a principal officer of 
the company, has been filed with the superintendent. 

Sec. 62. The superintendent may, personally or through his 
deputies and assistants, examine into the affairs of any such com- 
pany and inspect its books and papers, and may summon and 
examine under oath any officer or agent or any person who is or 
has been connected with such company, and he may publish any 
facts which he may deem of interest to those dealing with such 
company; and if he find the company is violating the law, or if 
the company shall not be qualified for license within two years 
from date of its permit, he may revoke its permit; and if he find 
an agent of such company has violated the law, he may revoke his 
authority, and he may, for such agent’s violation, revoke the 
company’s permit. Any revocation shall be after notice and hear- 
The superintendent may renew any company’s permit or 
agent’s authority which he has revoked. 

Src. 63. Upon the application of any such domestic insurance 
company for a license, the superintendent shall examine into its 


ing. 


affairs and determine its assets and liabilities, and if he find the 
company has, in money and other lawful investments, the assets, 
capital and surplus required by the law, and that it has complied 
with all the requirements of the law, he shall issue to it a license 
authorizing it to transact its appropriate business of insurance. 


CHAPTER Il.—IMPAIRMENT AND LIQUIDATION PROCEEDINGS. 

Src. 64. If the superintendent shall find that the surplus of 
money and lawfully invested assets of a domestic capital stock 
company, over all its liabilities other than its capital stock lia- 
bility, amounts to less than 80 per cent of its authorized capital 
stock, or that the money and lawfully invested assets of a domestic 
company, not having capital stock, amount to less than all its 
liabilities, he shall give written notice to the company of the 
amount of such impairment and of his requirement that such 
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impairment shall be restored within a reasonable time to be 
named therein, and he may then or thereafter revoke the license 
of such company until such impairment is restored; and during 
such revocation of license the company shall not issue any new 
insurance and the directors of the company shall jointly and 
severally be liable for any losses accruing under any contracts of 
insurance made by the company during such revocation. 

Src. 65. Whenever any domestic company is insolvent; or 
has unlawfully refused to submit its books, papers, accounts or 
affairs to the reasonable inspection of the superintendent or his 
examiners; or any officer thereof has unlawfully refused to be 
examined, under oath, touching its affairs, or to perform any 
legal obligation relative thereto; or when the company has wil- 
fully violated or failed to comply with any requirements of this 
law; or has violated or exceeded the powers of its charter; or 
has, by contract of reinsurance or otherwise, transferred or 
attempted to transfer substantially its entire business or property, 
or merge substantially its entire property or business with that 
of another company, without having obtained the consent of the 
superintendent, or has failed to restore an impairment within the 
time required by the superintendent ; the superintendent may, the 
corporation counsel representing him, apply to a court of com- 
petent jurisdiction in the District for an order directing the 
company to show cause why the superintendent should not take 
possession of its property and conduct its business, and why it 
should not be ousted from its corporate rights, powers and fran- 
chises, and for such other relief as the nature of the case and the 
interests of the company’s policyholders, creditors and stock- 
holders may require. 

Sec. 66. The court may, upon such application or thereafter, 
issue its order restraining such company from the transaction of 
its business and the disposition of its property and assets until 
the further order of the court. On the return of such order to 
show cause, the court shall hear and determine the issues forth- 
with and shall either deny the application or direct the superin- 
tendent to take possession of the assets and property and conduct 
the business of such company until it shall appear to the court 
that the grounds for such order have been removed. 

Src. 67. The court may, in such proceeding, order the wind- 
ing up and liquidation of the business and affairs of such com- 
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pany by and under the direction of the superintendent, who may 
deal with the property, assets and business of such company in his 
own name as superintendent, or in the name of the company, as 
the court may direct. He shall be vested by operation of law with 
title to all the property, assets, contracts and rights of action of 
such company, as of and from the date of such order so directing 
him to liquidate. The filing of a certified copy of such order in 
any record office of the District shall import the same notice as 
that of filing a deed or other evidence of title. 

The superintendent may, under the direction of the court, 
appoint under his hand and seal of office one or more special 
deputies and such counsel and assistants as may be deemed neces- 
sary. Their compensation and all expenses of such proceeding 
and of taking possession of and conducting the business and 
liquidating such company shall be determined by the superin- 
tendent, subject to the approval of the court, and shall, on the 
certificate of the superintendent, be paid out of the funds or 
assets of the company. The superintendent shall not be paid 
any compensation from such funds. The court may in such 
proceeding make its decree cancelling the articles of incorpora- 
tion and charter of the company and ousting it from any or all 
its corporate franchises. 


CHAPTER III.—CAPITAL STOCK COMPANIES. 


Szc. 68. No domestic capital stock company shall be so 
licensed unless it has a capital of at least one hundred thousand 
dollars, nor unless its entire authorized capital is paid up, nor 
unless it has a surplus of money or other lawful assets, over 
its authorized capital and all other liabilities, of at least fifty 
thousand dollars, and if such company proposes to make fire, 
marine or liability insurance or execute bonds as surety, it shall 
have capital of not less than two hundred thousand dollars and 
surplus of fifty thousand dollars so paid up. 

Src. 69. If a company amend its articles by providing for 
an increase of its capital stock, such increase shall be subscribed 
and fully paid up within one year of the date of such amend- 
ment, unless the superintendent shall certify his consent to an 
extension of such time. Failure in having such increase of capital 
paid up in the time so limited, may be considered grounds for 
ousting the company from its powers under any such amend- 
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ment to such articles, by a court of competent jurisdiction in a 
proceeding by the superintendent against the company for such 
judgment. 

Sec. 70. A company may amend its articles by providing 
for a decrease of its capital stock to not less than one hundred 
thousand dollars, or a decrease of its surplus. The superinten- 
dent shall not approve or issue his certified copy of such amend- 
ment to the company if he shall be of opinion that the interests of 
policyholders or creditors may be prejudiced thereby. No dis- 
tribution of the assets of the company shall be made to stock- 
holders upon any such decrease of capital which shall reduce the 
surplus of its assets over its liabilities, including capital, to less 
than one hundred thousand dollars. Upon any such amendment 


‘so decreasing the capital stock, such company may require each 


stockholder to return his certificate of stock and accept a new 
certificate for such proportion of the amount of his original stock 
as the reduced capital shall bear to the original capital. 


CHAPTER IV.—MUTUAL COMPANIES. 


Src. 71. No domestic mutual company shall be so licensed 
unless it has applications from at least 200 persons for insurance 
aggregating not less than five hundred thousand dollars, the maxi- 
mum amount of insurance applied for in any application on any 
one risk not exceeding 4 of 1 per cent of the aggregate amount, 
nor three times the average amount of insurance applied for in 
the several applications. No such mutual company shall be so 
licensed unless it has received in cash at least one advanced 
periodical premium on each such application, aggregating at 
least ten thousand dollars, but if the applications are for em- 
pleyers’ liability or workmen’s compensation insurance the pre- 
miums on such applications shall aggregate at least twenty-five 
thousand dollars, and each employe shall be considered a sepa- 
rate risk, nor unless it has a surplus of ten thousand dollars, in 
money or other lawful investments, above its liabilities, includ- 
ing the liability equal to the aggregate amount of premiums so 
advanced. 

Src. 72. Public or private corporations, boards or associations 
of the District, or elsewhere, may make applications, enter into 
agreements for, hold policies in and become members of mutual 
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companies. Any officer, stockholder, trustee or legal representa- 
tive of any such corporation, board, association or of an estate 
may be recognized as acting for or on its behalf, but shall not be 
personally liable by reason of acting in such representative No Personal 


. Responsibility of 
capacity. Representative. 
Sec. 73. The maximum premium shall be expressed in the Maximum and 
Contingent 


policy of a mutual company and in a company other than a life Premium. 

insurance company it may be solely a cash premium or may be a 

cash premium and an additional contingent premium, which con- 

tingent premium shall not be less than the cash premium, but no 

such company shall issue any insurance policy for a cash premium 

and without an additional contingent premium until and unless 

it possesses a surplus above all liabilities of at least one hundred Limitation on 
Cash Policies. 

thousand dollars. 

Src. 74. A mutual company may, in its articles of incorpora- Classification 
tion or in its by-laws, provide for the classification of its risks Dividends, 
and of its members and for the payment of dividends and for the __ 
creation of surplus fund or funds. 

Src. 75. Any person may advance to such mutual company Advancement 

° ° of Guaranty 
any sum necessary to enable it to comply with any law, or as a Fund to Mutual 
guaranty fund. Such advancement and the interest thereon = 
shall not be a liability of the company. It may, however, be 
repaid from the surplus of the company, but no part of the 
principal thereof shall be repaid if such repayment will reduce 
the surplus below ten thousand dollars or below the amount so 


advanced. 


CHAPTER V.—ASSETS OF DOMESTIC COMPANIES. 


Src. 76. A domestic company may invest its funds in: 

(1) Bonds of the United States, or of any state or of the Dis- investments 
trict or of any county, township, school or other district or — 
municipality in the United States, or federal farm loan bonds. 

(2) Bonds or notes secured by mortgages or deeds of trust of Mortgages. 
unencumbered real estate, or perpetual leases thereof, in the 
United States, worth not less than 50 per cent more than the 
amount loaned thereon. Where improvements on land constitute 
part of the value on which the loan is made, the improvements 
shall be insured against fire for the benefit of the mortgagee, in 
amount not less than the difference between two-thirds the value 
of the land and the amount of the loan. 
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Railroad (3) Mortgage bonds of railroad companies in the United 
Bonds: States and on which default in payment of interest has not 
occurred within five years prior to the purchase by the company. 
Pledgesof (4) Loans upon the pledge of such securities. 
Securities. (5 )A life insurance company may also purchase for its own 
benefit any policy of life insurance or other obligation of the 
Life Insurance Company and claims of the holders thereof and may lend to the 
Company . . e — ° ‘ 
Loans on holders of its life insurance policies sums not exceeding in any 
Policies. case the reserve value of the policy at the time the loan is made, 
and, for the payment of any such loan, the policy and all profits 
thereon shall be pledged. 
Foreign Funds (6) A company doing business in a foreign country may invest 
Securities. the funds required to meet its obligations in such country and in 
conformity to the laws thereof, in the same kinds of securities 
in such foreign country that such company is allowed by law to 
invest in the United States. 
Investments No loan or investment, except loans on the security of life 
Authorized by . ee 
Directors. insurance policies, shall be made by any such company, unless 
the same shall have been authorized by the board of directors 
or by a committee thereof charged with the duty of supervising 
loans or investments. 
Underwriting © No such company shall subscribe to or participate in any under- 
Participation oe ion 
Prohibited. Writing of the purchase or sale of securities or property, or enter 
into any transaction for such purchase or sale on account of said 
company, jointly with any other corporation, firm or person; or 
enter into any agreement to withhold from sale any of its 
securities or property ; but the disposition of its assets shall at all 
times be within the control of the company. 
ountiny overt Nothing in this law shall prohibit a company from accepting 
on Debts. in good faith, to protect its interests, securities or property, other 
than herein referred to, in payment of or to secure debts due or 
to become due the company. 
Real Estate. Sxo. 77. A domestic company may acquire, hold and convey 
real estate for the purpose and in the manner only following: 
Home Office. (1) The building in which it has its principal office and the 
land on which it stands. 
Other Offices. (2) Such as shall be requisite for its convenient accommoda- 
tion in the transaction of its business. 
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(3) Such as shall have been acquired for the accommodation 
of its business. 

(4) Such as shall have been mortgaged to it in good faith by 
way of security for loans previously contracted or for money due. ” 

(5) Such as shall have been conveyed to it in satisfaction of 
debts, previously contracted, in the course of its dealings. 

(6) Such as it shall have purchased at sales on judgments, 
decrees or mortgages obtained or made for such debts. 

All such real estate specified in subdivisions (3), (4), (5) and 
(6) of this section, which shall not be necessary for its accom- 
modation in the convenient transaction of its business, shall be 
sold by the company and disposed of within five years after it 
shall have acquired the title to the same, or within five years 
after the same shall have ceased to be necessary for the accom- 
modation of its business, unless the company procure the certifi- 
cate of the superintendent that its interests will suffer materially 
by a forced sale thereof, in which event the time for the sale may 
be extended to such time as the superintendent shall direct in 
such certificate. 

CHAPTER VI.—REINSURANCE. 

Sro. 78. Any domestic company may reinsure any part of an 
individual risk in another company having power to make such 
reinsurance, and with the consent of the superintendent may 
reinsure any or all of its risks in another such company. But 
no credit shall be taken for the reserve or unearned premium 
liability on such reinsurance, unless the company accepting the 
reinsurance is licensed by the superintendent; or unless it is 
licensed in one or more states in the United States and the 
superintendent does not disapprove the reinsurance. 


CHAPTER VII.—DIVIDENDS. 


Src. 79. No domestic company shall make any payments in 
form of dividends or otherwise to its stockholders, for or on 
account of any interest in or relation to the company as stock- 
holders, unless it possesses assets in the amount of such payment, 
in excess of its liabilities, including its capital stock liability ; 
and no such company shall make any payments to its policy- 
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holders for or on account of any interest in or relation to the 
company as members or policyholders, except for matured claims 
or other policy obligations and in the purchase of surrender 
values, unless it possess assets in the amount of such payments, 
in excess of its liabilities. 


CHAPTER VIII.—DISBURSEMENTS, SALARIES, BOOKS. 


Src. 80. No domestic company shall make any disbursement 
of one hundred dollars or more, unless the same be evidenced by a 
voucher signed by or on behalf of the person, firm or corporation 
receiving the money and describing the consideration for the 
payment ; and if the expenditure be in connection with any matter 
pending before any legislative or public body or before any depart- 
ment or officer of any state or government the voucher shall 
describe the nature of the matter and the interest of the company 
therein, or if such voucher cannot be obtained, the expenditure 
shall be evidenced by affidavit describing its character and object, 
and stating the reasons for not obtaining such voucher. 

Src. 81. No domestic company shall pay any salary, compen- 
sation or emolument to any officer, trustee or director thereof, 
amounting in any one year to more than five thousand dollars, 
unless such payment shall be authorized by the board of directors 
of the company. 

Sxc. 82. Every domestic company shall keep its books, records, 
accounts and vouchers in such manner that its financial condi- 
tion can be ascertained, and so that its financial statements filed 
with the superintendent can be readily verified and its compli- 
ance with the law determined. 


TitteE V.—ForreIgN CoMPANIES. 

' CHAPTER I.—ADMISSION AND REVOCATION OF LICENSE. 

Sec. 83. A foreign insurance company desiring to transact 
business in the District shall file with the superintendent : 

(a) Its application for license, stating the class of insurance 
it proposes to transact. 

(b) A copy of its charter, articles of incorporation, or deed 
of settlement, certified by the official who is required to keep 
or record the same in the state under whose laws the company 
is incorporated, or if organized under the laws of a foreign gov- 
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ernment, province or state, by the proper official of such govern- 
ment, province or state. 

(c) A copy of its by-laws or regulations, if any, certified by 
the secretary of the company. 

(d) Copies of the policies it is issuing or proposes to issue and 
of the applications therefor. 

(e) The instrument authorizing service of process on the 
superintendent required by this law. 

(f) A statement of its financial condition and business, in 
form as prescribed by law for annual statements, signed and 
sworn to by the president and secretary or other principal officers 
of the company. Ifa company of a foreign government, province 
or state, the statement shail comprise only its condition and busi- 
ness in the United States, and shall be signed and sworn to by its 
United States manager. 

(g) It shall satisfy the superintendent that the company is 
duly organized under the laws of the state, province or govern- 
ment under whose laws it professes to be organized, and author- 
ized to do the business it is transacting or proposes to transact, 
and that its name is not so similar to that of another company 
organized prior to the organization of the applying company as 
to lead to confusion. 

(h) It shall satisfy the superintendent that it has, if a capital 
stock company, a paid-up capital at least equal to the capital 
required of a domestic company of the same class and a surplus 
of assets, invested in accordance with the laws of the state under 
which it is organized, over its entire authorized capital and all 
other liabilities, of fifty thousand dollars ; and if a company with- 
out capital stock, that it has a surplus of assets, invested accord- 
ing to the laws of the state under which it is organized, over all 
its liabilities, of one hundred thousand dollars; or if a mutual 
company other than a life insurance company that it has a surplus 
over liabilities amounting to one hundred thousand dollars, or in 
lieu thereof a surplus amounting to ten thousand dollars and an 
additional contingent liability of its policyholders equal to not 
less than the cash premium expressed in the policies in force; or 
if a company organized under a foreign government, province 
or state, that it has a surplus of assets invested according to the 
laws of the District or of the state in the United States where it 
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has its deposit, held in the United States in trust for the benefit 
and security of all its policyholders in the United States, over all 
its liabilities in the United States, of one hundred thousand 
dollars; and such company so organized under the laws of a 
foreign government or state shall also either deposit with the 
superintendent securities of the amount and value of one hundred 
thousand dollars and of the classes in which insurance companies 
are permitted by this law to make investments, or with the official 
of a state of the United States, authorized by the law of such state 
to accept such deposit, securities of the amount and value of one 
hundred thousand dollars, of the classes in which life insurance 
companies of such state are permitted to make their investments, 
and such deposit shall be made for the benefit and security of all 
the policyholders of such company in the United States, and the 
company shall file with the superintendent the certificate of such 
official of any such deposit with such official of any such state. 

Src. 84. If the superintendent shall find that a foreign insur- 
ance company is insolvent, or if a capital stock company, that it 
does not have a surplus of assets, invested according to the laws 
of the state under whose laws it is organized, over its liabilities, 
other than its capital stock liability, of one hundred thousand 
dollars, or if a company without capital stock, that it does not 
have the surplus or contingent liability required by this law; or, 
if a company organized under the laws of a foreign government, 
province or state, that it does not have a surplus in the United 
States of assets, invested according to the laws of the state in 
which its principal deposit with a state official is made, over its 
liabilities in the United States, of one hundred thousand dollars; 
or does not have the deposit required by this act; or if he find that 
the authorized capital of any foreign capital stock company is im- 
paired and the company is not promptly restoring the deficiency 
or reducing its capital; or that any foreign company has violated 
or failed to comply with the law or its charter; or that the com- 
pany or any of its officers have wilfully refused or failed to submit 
to examination or to perform any obligation relative thereto, he 
may revoke the license of such company, and thereafter no new 
insurance business shall be transacted by the company or its 
agents until the superintendent shall issue a new license to the 
company. 
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The superintendent shall not revoke the license of any com- 
pany, until he has given the company not less than 20 days’ 
notice of the proposed revocation and of the alleged grounds 
therefor, and has afforded the company an opportunity to show 
that its license should not be revoked. 


CHAPTER II.—TRUSTEES OF FOREIGN GOVERNMENT COMPANIES. 


Szo. 85. The directors of a company organized under the laws 
of a foreign government, province or state may appoint citizens or 
corporations of the United States, approved by the superin- 
tendent, as its trustees to hold funds and assets in trust fer the 
benefit of the policyholders and creditors of the company in 
the United States. A certified copy of the record of such appoint- 
ment and of the deed of trust shall be filed with the superin- 
tendent, who may examine such trustees and any officers and 
agents, books and papers of the company in the same manner 
as he may examine officers, agents, books, papers and affairs of 
insurance companies. The funds and assets so held by such 
trustees shall, with the deposits otherwise made by the company 
and the funds and assets held by the company in the United 
States for the benefit of its policyholders and creditors in the 
United States, constitute the assets of the company for the pur- 
pose of making its financial statements required by this law. 


Trrte VI.—INTER-INSURANCE. 
CHAPTER I.—CONTRACTS AND POWERS OF ATTORNEY. 


Sec. 86. Individuals, partnerships and corporations of the 
District, herein designated subscribers, are authorized to ex- 
change reciprocal or inter-insurance contracts with each other, 
and with individuals, partnerships and corporations of other 
states and countries, providing indemnity among themselves 
from any loss which may be insured against by any one insur- 
ance company under other provisions of the laws, excepting life 
insurance. Such contracts and the exchange thereof and such 
subscribers, their attorneys and representatives shall be regu- 
lated by this title and by no other insurance law unless such law 
is referred to in this title, and no law hereafter enacted shall 
apply to them, unless they be expressly designated therein. 
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Contracts by SEC. 87. Such contracts may be executed by an attorney in 
Attorney. ‘ > ‘ 
fact or other representative, herein designated attorney, duly 
authorized by and acting for such subscribers under powers of 
Principal attorney, and such attorney may be a corporation. The principal 
* office of such attorney shall be maintained at such place as may be 
designated by the subscribers in the powers of attorney. 


CHAPTER II.—DOCUMENTS FILED WITH SUPERINTENDENT. 


Declaration. SEC. 88. The attorney shall file with the superintendent a 
verified declaration setting forth: 
Nameor (a) The name of the attorney and the name or designation 
Designation. under which such contracts are issued, which name or designa- 
tion shall not be so similar to any name or designation adopted 
by any attorney, or by any insurance organization in the United 
States, prior to the adoption of such name or designation by the 
attorney, as to confuse or deceive, unless such other attorney or 
organization shall consent thereto in writing. 
Location. (b) The location of the principal office. 
nctind ot (c) The kind or kinds of insurance to be effected. 
(d) A copy of each form of policy, contract or agreement 
under or by which such insurance is to be effected. 
Powerof (e) A copy of the form of power of attorney, under which such 
Attorney: insurance is to be effected. 
Amount ot (£) That applications have been made for indemnity upon at 
; Applications least 75 separate risks, aggregating not less than one and one-half 
million dollars, represented by executed contracts or bona fide 
applications to become concurrently effective, or, in case of em- 
ployers’ liability or compensation insurance, covering a total 
annual pay-roll of not less than one and one-half million dollars. 
Deposit with (g) That such attorney possesses assets of not less than fifty 
Attorney. thousand dollars. 
(h) A financial statement in form prescribed for the annual 
statement. 
Instrument (i) The instrument authorizing service of process as provided 
for Process. for in this title. 


Contract Form. 


Financial 
Statement. 
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CHAPTER III.—ACTIONS AND PROCESS. 

Szc. 89. Action on any contract of indemnity made by such 
attorney, and actions to recover taxes, and all other actions, may 
be brought against the attorney in the District (in the county 
where the cause of action arises or where the claimant resides). 

In any such action against such attorney summons and process 
shall be served on the superintendent, and must be made in dupli- 
cate, and when so made shall have the same force and effect as if 
it had been served on such attorney and his subscribers personally ; 
and judgment shall be against the subscribers, as the liability 
of each may appear. 

By receipt of his license, every such attorney shall be held 
to have appointed the superintendent the agent and attorney 
for himself and for his subscribers to accept service of such 
summons and process, and such authority shall continue so long 
as any liability remains outstanding in the District against the 
attorney or any of his subscribers on any such contracts of 
indemnity issued by any such attorney or his subscribers. 

Upon filing his declaration the attorney shall deliver to the 
superintendent an instrument executed by him for and on behalf 
of all his subscribers, stipulating the authority aforesaid relating 
to actions and process. 

When any such summons or other process is served on the 
superintendent, he shall forthwith forward by registered mail 
prepaid one of the duplicate copies, directed to the attorney 
at his principal office as designated in his declaration or amend- 
ment thereof. The party commencing such action shall, at the 
time of such service, pay to the superintendent for the use of 
the District a fee of two dollars, which shall be refunded to such 
party as part of the taxable costs, if he prevail in the action. 


CHAPTER IV.—RESERVE REQUIRED, REVOCATION OF LICENSE. 

Sec. 90. Every such attorney shall create and maintain a 
reserve fund equal to 50 per cent of the amount of advance pre- 
miums or deposits received and receivable on unexpired contracts 
of indemnity, running one year or less from date of issue, and 
a pro rata amount of premiums or deposits received or receivable 
on unexpired contracts of indemnity running more than one 
year from date of issue. If, upon examination or otherwise, it 
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appears to the superintendent that the assets and funds invested, 
as permitted by Secs. 76, 77 and 83 of this law, accumulated by 
any such attorney after deducting therefrom a reserve fund 
computed as herein provided, are less than the liabilities incurred 
and unpaid, such reserve fund shall be restored within 30 days 
from the service of a requisition for that purpose by the superin- 
tendent upon the attorney. If any such attorney or other person 
shall make any advancements to restore any such impairment, the 
claim for the same against his subscribers shall be deferred to 
claims for losses. If such reserve fund is not restored as so 
required, the superintendent may revoke the license of the 
attorney. 


CHAPTER V.—ANNUAL STATEMENT, TAXES, EXAMINATIONS. 


Src. 91. Every such attorney shall file with the superin- 
tendent, on or before March 1 of each year, a financial statement 
for the year ending December 31 of the year preceding, on form 
furnished by the superintendent, which shall conform as nearly 
as may be to the form of statement, from time to time, adopted 
by the National Convention of Insurance Commissioners, and 
containing such exhibits of the conditions and transactions of the 
attorney as the superintendent, in such form and otherwise, may 
reasonably prescribe. 

Such statement shall be verified by the oath of the attorney, or 
of the principal officer thereof, if the attorney is a corporation. 
Such attorney shall not be required to furnish lists of names and 
addresses of subscribers, except in case of an unpaid final judg- 
ment. 

Src. 92. In such annual statement the attorney shall set forth 
the gross amount of premiums or deposits received by him during 
the preceding calendar year on contracts of indemnity, covering 
risks within the District. He shall also set forth therein, in sepa- 
rate items, return premiums paid for cancellations, savings paid 
and credited to his subscribers, and considerations received for 
reinsurances during such year. The superintendent shall com- 
pute a tax of .... per cent on the balance of such gross amount 
of premiums, after deducting such return premiums and savings 
and considerations received for reinsurances, and forthwith mail 
to such attorney, at his principal office, designated in his declara- 
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tion or amendment thereof, a statement of the amount of the tax 
so charged, which amount the attorney shall pay to the superin- 
tendent for the use of the District on or before June 1, or within 
30 days after receipt of such notice. 

No further taxes shall be imposed upon such attorney or his 
subscribers or their agents for the privilege of transacting busi- 
ness in the District. If an attorney shall cease doing business in 
the District, he shall thereupon make report to the superintendent 
of the premiums and deposits subject to taxation, not theretofore 
reported, and forthwith pay to the superinendent a tax thereon 
computed according to law. 

If such attorney fail to make any report for taxation, or fail 
to pay any tax as herein required, his subscribers shall be liable 
to the United States for such unpaid taxes, and a penalty of not 
more than 25 per cent per annum after demand therefor. Service 
of process in any action to recover such tax or penalty shall be 
made according to the requirements of the law relating to actions 
against the attorney and his subscribers. 

Seo. 93. The superintendent may make examinations of the 
books and affairs of any such attorney, including the records of 
names of subscribers, and the attorney and his deputies shall 
facilitate such examinations and furnish all information which 
the superintendent may reasonably demand. 

The expense of such examinations shall be paid by (the Dis- 
trict treasurer) upon certificate and itemized bills furnished by 
the superintendent ; Provided, That when the superintendent shall 
apply in writing to the District Commissioners, setting forth 
his reasons therefor, and the commissioners shall direct in writ- 
ing any such examinations, and shall fix the compensation of 
examiners, other than the regular salaried assistants, then such 
attorney shall pay to the superintendent the actual expense of 
such examination upon the certificate and itemized bills furnished 
by the superintendent. 


CHAPTER VI.—POWERS OF CORPORATIONS, LICENSES. 


Src. 94. Any corporation now or hereafter organized, in addi- 
tion to the rights, powers and franchises specified in its articles 
of incorporation shall have full power and authority as a sub- 
scriber to exchange insurance contracts of the kind and character 
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herein mentioned. The right to exchange such contracts is 
hereby declared to be incidental to the purpose for which such 
corporations are organized, and as fully granted as the rights 
and powers expressly conferred upon the corporation. 

Src. 95. Upon compliance with the requirements of this title 
the superintendent shall issue a license to the attorney, authoriz- 
ing him to make such contracts of indemnity, which license shall 
specify the kind or kinds of insurance and shall contain the name 
of the attorney, the location of his principal office, and the name 
or designation under which such contracts of indemnity are 
issued. 

Such license shall continue in force until surrendered by the 
attorney, or revoked or suspended by the superintendent as 
authorized by law. The superintendent may revoke or suspend 
the license of any attorney in case of breach of any of the con- 
ditions imposed by this title upon reasonable notice in writing 
to the attorney, so that he may appear and show cause why such 
license should not be revoked or suspended. 

Src. 96. Every attorney shall certify in duplicate to the 
superintendent the names and addresses of the persons author- 
ized by him to solicit powers of attorney or applications for 
such contracts of indemnity. Such persons may be residents of 
the District or of any of the United States. The authority of 
such agents shall continue until the first day of the next April, 
unless cancelled by the attorney and certificate of such cancella- 
tion is filed with the superintendent, or unless the license of the 
attorney or authority of the agent shall be revoked or suspended 
by the superintendent; and expiring certificates of agents’ 
authority may be renewed in like manner to continue until the 
first day of the next April. The superintendent shall record the 
names and addresses of such agents in such manner that names 
of duly authorized agents may conveniently be inspected, and 
shall thereupon certify and deliver to the attorney a list of the 
names of all agents so recorded. 

If the superintendent shall find that any such person has 
wilfully violated, refused or failed to comply with any provision 
of this title, or has been convicted of the violation of any law of 
the United States, or of any state, he may revoke the authority 
of such person and cancel his name on the superintendent’s 
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records, and shall thereupon notify such person and the attorney 
of such revocation. Thereafter such person shall not act as 
representative of any attorney until a new certificate of his 
authority, shall be duly filed with and approved by the super- 
intendent. 

No person shall act for any such attorney in placing insurance 
or making such contracts of indemnity, unless the attorney shall 
have such license, nor unless the unexpired and unrevoked certifi- 
cate of such person’s authority is filed with the superintendent. 
Any person shall be individually liable on any contract of in- 
demnity or insurance made, issued or accepted through him as 
representing any attorney not licensed by the superintendent to 
make such contracts. 

Src. 97. For the purposes of organization and upon issuance 
of permit by the superintendent, powers of attorney and applica- 
tions for such contracts may be solicited without license, but no 
attorney, agent or other person shall make any such contracts of 
indemnity until he shall comply with the provisions of this title. 


CHAPTER VII.—PENALTIES. 


Src. 98. Any person who shall violate any provision of this 
title, for which violation no penalty is elsewhere provided by law, 
shall be fined not exceeding five hundred dollars. In any pro- 
ceeding against any attorney or his representative for alleged 
violation of any provision of this title, it shall be a defense to 
such proceeding, if it appear that such attorney or his prede- 
cessors had been and were engaged in making and issuing such 
contracts prior to the enactment of this law, with subscribers 
domiciled in the District, and that such attorney or his prede- 
cessors had tendered to the superintendent the declaration pro- 
vided for by this title, and had complied with all of the provisions 
of this title, and the superintendent had refused or failed to issue 
such license to such attorney or his predecessors. 


CHAPTER VIII.—DEPUTY ATTORNEY. 


Src. 99. The acts of the duly appointed deputy or substitute 
attorney of any such attorney, in accepting powers of attorney 
and in making and in issuing contracts of indemnity and in doing 
any acts incident thereto, shall be deemed authorized by the 
license to such attorney. 
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Titte VII.—Luoyps. 
CHAPTER I.—LLOYDS’ INSURANCE AUTHORIZED. 


All Insurance SEC. 100. Individuals, partnerships or associations of indi- 
Other tw" viduals, hereby designated “underwriters,” are authorized to 
make, on the Lloyds’ plan, any insurance which any one insur- 
ance company may be authorized to make under other provisions 

of law, except life insurance. 
Attorney-in- SEC. 101. Policies of insurance may be executed by an 
fact. attorney-in-fact or other representaive hereby designated “ at- 
torney ” authorized by and acting for such underwriters under 
powers of attorney. Individuals or corporations may act as such 
attorneys-in-fact. The principal office of such attorney shall 
be maintained at such place as may be designated by the under- 


writers. 


CHAPTER II.—DOCUMENTS FILED WITH SUPERINTENDENT. 


Application SEC. 102. The attorney shall file with the superintendent a 
for License. verified application for license, setting forth: 
Name or (2) The name of the attorney and the title under which the 
Title business is to be conducted, which title shall not be so similar to 
any name or title in use in the United States as to be likely to 
confuse or deceive. 
Location, (0) The location of the principal office. 
Kindot (c) The kind or kinds of insurance to be effected. 
Inswrance- — (d) Copy of each form of policy, contract or agreement under 
Policies. or hy which such insurance is to be effected. 
Powerof (e€) A copy of the form of power of attorney, agreement or 
Attomey- other authority of the attorney-in-fact setting forth his authority, 
and the agreement between the underwriters. 
Namesof (f) The names and addresses of all the underwriters, whose 
Underwriters. number shall not be less than 25. 
Financial (g) A financial statement in form prescribed for the annual 
Statement. statement. 
Instrument. (h) The instrument authorizing service of process as provided 
for Process. . ° ° 
for in this title. 
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CHAPTER III.—ACTIONS AND PROCESS. 


Sec. 103. Action on any policy of insurance or contract or 
agreement made by such attorney may be brought against the 
attorney or against such attorney and the underwriters or any 
of them (in the county where the cause of action arises) in the 
District, and action to recover any taxes may be so brought in 
the District. 

In any such action summons and process may be served on 
the superintendent, and must be made in duplicate and when 
so made shall have the same force and effect as if it had been 
served on the attorney and the underwriters personally; a judg- 
ment in such action against the attorney or against any of the 
underwriters shall be binding upon and be a judgment against 
all the underwriters, as their liability may appear. 

By receipt of his license every such attorney shall be held 
to have appointed the superintendent the agent and attorney 
for himself and for the underwriters to accept service of such 
summons and process, and such authority shall continue so long 
as any liability remains outstanding against the attorney or any 
of the subscribers on any such policies of insurance or contracts 
or agreements made by such attorney or the underwriters. 

Upon filing his application for license the attorney shall de- 


liver to the superintendent an instrument executed by him for p 


and on behalf of all the underwriters stipulating the authority 
aforesaid relating to actions and process, and the attorney shall 
show that the underwriters in their powers of attorney have 
conferred such authority upon the attorney. 

When any such summons or other process is served on the 
superintendent he shall forthwith forward by registered mail, 
prepaid, one of the duplicate copies, directed to the attorney 
at his principal office as designated in his application for license 
or amendment thereof. The party commencing such action 
shall, at the time of such service, pay to the superintendent for 
the use of the District a fee of two dollars which shall be received 
by such party as part of the taxable costs if he prevail in the 
action. 

If any such summons or other process shall be served on any 
underwriter copy of the same shall, at the time of such service, 
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be forwarded by registered mail, by the party commencing such 
action, to the attorney at said principal office. 

Sec. 104. Additional or substituted underwriters shall be 
bound in the same manner and to the same extent as though they 
had been original underwriters. 


CHAPTER IV.—INSURANCE LAWS APPLICABLE TO LLOYDS. 


Src. 105. All associations of underwriters authorized under 
this title and their attorneys and representatives shall respec- 
tively be subject to the same supervision by and required to make 
the same reports to the superintendent as are required of insur- 
ance companies and their representatives transacting similar 
kinds of insurance, and they shall be governed by the same laws 
regulating the certification of agents; they shall pay the same 
taxes and license fees as are required to be paid by such insurance 
companies and shall maintain the same reserves. 


CHAPTER V.—ASSETS AND SURPLUS REQUIRED. IMPAIRMENT. 


Sec. 106. The funds and assets accumulated by any such 
attorney, invested as provided by Secs. 76, 77 and 83 of this law, 
and held by him, or by a committee of such underwriters in the 
United States, shall not be less than one hundred thousand 
dollars and in addition thereto the amount of the reserve and all 
other liabilities. If the superintendent shall find that the funds 
and assets are less than the amount so required, the impairment 
shall be made good within 30 days from the service of a requisi- 


‘ tion for that purpose by the superintendent upon the attorney. 


If any such attorney, or other person, shall make any advance- 
ment to make good any such impairment, the claim for the same 
against the underwriters shall be deferred to claims for losses. 


CHAPTER VI.—LIMITATION OF RISKS. 
Src. 107. No one risk shall exceed one-fifth the amount of 


SK. assets in the hands of the attorney and the committee and the 


liability assumed by the individual underwriters unless any such 
excess shall be promptly reinsured. 
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CHAPTER VII.—EXAMINATIONS. 


Src. 108. The superintendent may make examinations of the 
books and affairs of any such attorney, including records of names 
of his underwriters, and the attorney and his deputies shall 
facilitate such examinations and furnish all information which 
the superintendent may reasonably demand. 

The expense of such examinations shall be paid by (the Dis- 
trict treasurer) upon certificate and itemized bills furnished by 
the superintendent. Provided, That when the superintendent 
shall apply in writing to the District commissioners, setting 
forth his reasons therefor, and the commissioners shall direct 
in writing any such examination, and shall fix the compensa- 
tion of examiners, other than the regular salaried assistants, then 
such examination may be made at the expense of the attorney 
and his underwriters, and such attorney shall pay to the superin- 
tendent the actual expense of such examination upon the certifi- 
cate and itemized bills furnished by the superintendent. 


CHAPTER VIII.—LICENSES. 


Src. 109. Upon compliance with the requirements of this 
title the superintendent shall issue a license to the attorney 
specifying the kind or kinds of insurance which he is authorized 
to make and containing the name of the attorney, the location of 
his principal office and the title under which such business of 
insurance is to be conducted. Such license shall continue in force 
until surrendered by the attorney, or revoked or suspended by 
the superintendent as authorized by law. The superintendent 
may revoke or suspend the license of any attorney in case of 
breach of any of the conditions imposed by this title and upon 
reasonable notice in writing to the attorney so that he may appear 
and show cause why such license should not be revoked or 
suspended. 


CHAPTER IX.—PENALTIES. 


Src. 110. All such underwriters, their attorneys, agents and 
representatives transacting the business of insurance in the Dis- 
trict on the Lloyds’ plan, shall be governed and regulated by the 
provisions of this title, and upon violation of any of the provisions 
thereof, the superintendent may revoke or suspend any license 
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or certificate of authority issued under the provisions of this 
title, and any person who, as principal, attorney, agent, broker, 
or other representative shall engage in the business contemplated 
by this title, or any variety or part thereof without complying 
with the requirements thereof, or who shall violate any of its 
provisions shall be demed guilty of a misdemeanor and upon 
conviction shall be fined not exceeding five hundred dollars. 


CHAPTER X.—DEPUTY ATTORNEY. 


Sec. 111. The acts of the duly appointed deputy or substitute 
attorney of any such attorney, in accepting powers of attorney 
from underwriters and in making and issuing policies or con- 
tracts of insurance, and in doing any acts incident thereto, shall 
be deemed authorized by the license to such attorney. 


Tirte VIII.—PEeEnattizs. 
CHAPTER I.—MISDEMEANORS. 

Src. 112. Any person, corporation, association or partnership 
who violates any of the provisions of this law, or fails to comply 
with any duty imposed upon him or it by any provision of this 
law, for which violation or failure no penalty is elsewhere pro- 


. vided by the laws of the District shall be fined not exceeding five 


hundred dollars. 

No person shall be excused from attending and testifying or 
producing any books, papers or other documents before any 
court or magistrate upon any investigation, proceeding or trial 
for a violation of any of the provisions of this law upon the 
ground or for the reason that the testimony or evidence, docu- 
mentary or otherwise, required of him may tend to incriminate 
or degrade him; but no person shall be prosecuted or subjected 
to any penalty or forfeiture for or on account of any transaction, 
matter or thing concerning which he may so testify or produce 
evidence, documentary or otherwise, and no testimony so given 
or produced by him shall be used against him upon any criminal! 
investigation, proceeding or trial. 
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Titties I[X.—FRATERNAL AND OTHER ASSOCIATIONS. 


CHAPTER I.—FRATERNAL AND OTHER ASSOCIATIONS EXEMPT FROM 
PROVISIONS OF THIS ACT. 


Src. 113. Nothing in this act beginning with Sec. 1 and Fraternal Bene- 


t and Other 


ending with Sec. 112 is meant to apply to or shall apply to or be Resosiatiens 


construed as referring or applying to or affecting any fraternal rE: 


benefit society or benevolent association or assessment association 
or lodge, subordinate body or branch as defined or provided for 
by other laws of the District or by the statutes of the state in 
which such organization is incorporated or organized, and all 
such forms of organizations are specifically exempted from all 
and each of the provisions of this act and the said several sections 
thereof. 
TitLE X.—CONSTITUTIONALITY. 


CHAPTER I.—UNCONSTITUTIONALITY OF PART OF ACT NOT TO 
AFFECT THE REMAINDER. 


So. 114. Should any section or provision of this act be de- 
cided by the courts to be unconstitutional or invalid, the validity 
of the act as a whole or of any part thereof other than the part 
decided to be unconstitutional shall not be affected. 


Specifically 
xempt from 
is Act. 








388 The American Bar Association Journal 





REPORT 
OF THE 
COMMITTEE ON INTERNATIONAL LAW. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 


Your Standing Committee on International Law respectfully 
submits its annual report. 

They call attention to the fact that the United States became a 
belligerent in the present great war only when the rights assured 
to her and her people upon the high seas had been invaded by the 
repeated destruction of her ships and cargoes and the wanton 
killing of her sailors and her citizens who were travelers upon 
the sea, by the armed ships of Germany, contrary to every known 
rule of maritime law, contrary to the ancient treaty existing 
between Germany and the United States and to every require- 
ment of humanity. 

When, after patient delay and remonstrance, Germany not 
only refused redress, but continued these murderous and piratical 
practices, and announced that she would in no way abate or desist 
from them, then and then only, on the advice of the President, 
the Congress declared war against her. So that the United States 
became a party to the present war to assert and maintain her 
rights under international law. 

The extent and vital character of those rights ought not to be 
overlooked. Your committee takes the liberty to refer to the 
resolutions adopted by the Executive Council of the American 
Society of International Law on April the 27th last, under the 
chairmanship of Hon. Elihu Root. These resolutions declare 
“that the very existence of international law is now at issue.” 
They call attention to “ the clear and unvarying support” of the 
rules of international law by the United States witnessed by their 
recognition “in the federal constitution, in the decisions of its 
highest court and in the utterances of its chief magistrates and 
statesmen.” They observed “that the entire diplomatic and 
consular service of all nations operates under the control and 
protection of international law. That, therefore, all the vast 











International Law 389 





interests within the charge of these agencies must be left unserved 
and unadministered if the beneficient provisions of international 
law are abandoned or disregarded. They further venture to call 
attention to the fact that more than two-thirds of the surface of 
the globe is covered by the high seas, that no law is current 
thereon except international law.” “To say no more than has 
been said as to international relations upon land if this one law 
and common rule which guards the traffic of the seas is allowed 
to lapse in that vast and preponderant domain, no measure of 
right and justice, no rule of humanity or restraint will remain, 
only the desolating condition which the vulgate ascribes to hell, 
“Ubi umbra mortis et nullus ordo sed sempiternus horror 
inhabitat.’ 

“Therefore, those just and wise doctrines by which inter- 
national relations are guided, humanized, and controlled, cannot 
be debilitated or abandoned. Therefore, they must be taught by 
our scholars, learned by our rising youth, declared and defined by 
our courts, announced by our Congress, enlarged by our treaties, 
and enforced by our Chief Executive. 

“Therefore, at need, our army upon the land and our navy 
upon the sea, with a spirit and devotion which have never 
declined, must maintain and defend them, not for the good of this 
nation or this time alone, but for the good of all nations and all 
men, now and forevermore.” 

Your committee expresses its hearty and unanimous concur- 
rence in these far-reaching conclusions. They have prepared and 
submit herewith a chronological list of international events of 
the current year, in which the United States was directly a party. 

To mention but two important matters and to discuss their 
legality. They desire to express their conviction that, wholly 
apart from the general right of a nation to appropriate for the 
necessities of war, property within its dominion, a belligerent 
may upon necessity seize and appropriate, on its own or on enemy 
territory, neutral property under the right of Angary recognized 
by international law, making full and just compensation therefor. 
That the many critics of this right who say it is a right only 
exercised by strong nations against weak nations, overlook the 
fact, which confutes them, that the main and classical example of 
its exercise in modern times was the seizure in 1871 by Germany 
of several British coal vessels in the River Seine which were there 








390 The American Bar Association Journal 





sunk to prevent French gunboats from passing up the river. It 
is submitted that the appropriation of Dutch ships by the United 
States to meet necessities of transport, to which especial necessity 
Angary in its original form principally applied, was in accord 
with international law and usage, as fully recognized and prac- 
tised by Germany herself against the most powerful of neutral 
nations in her last great war. 

Further, that the suggestion, proceeding from various sources, 
that the crews of an armed merchant ship attacking an enemy 
ship render themselves subject to the penalties of piracy and so to 
a felonious death upon capture then or thereafter, has no warrant 
or foundation whatever in international law. Your committee 
makes no practice of citing legal authorities, but it departs from 
its custom to briefly quote the apposite words of the most learned 
of our judges or writers on this subject, Mr. Justice Story, who is 
today, as in his life, quoted and received in the prize courts of the 
world as of the highest authority. In his work on Prize Courts he 
says (London ed. by Pratt, p. 33) : 

“To enable a vessel to make captures, it is necessary that she 
should have a commission of prize. But non-commissioned vessels 
of a belligerent nation may not only make captures in their own 
defence, but may at all times capture hostile ships and cargoes 
without being deemed by the law of nations to be pirates.” He 
adds, “ though they have no interest in prizes so captured,” which 
distinguished them from commissioned privateers. 

Your committee mentions that on December 7, 1917, the 
Congress of the United States declared war against Austria- 
Hungary, the chief ally of Germany. 

Your committee permits itself to express its deep satisfaction 
at the high and scrupulous regard for its international obliga- 
tions, and for the rules of international law and justice, and the 
humane restraints of the laws of civilized war, displayed by our 
government even ‘in the heat of the present appalling contest. It 
ventures to hope and to predict for the entente powers, with 
whom the United States operates in an accord of high and noble 
purpose, a victory which will restore to more than their pristine 
use and authority those rules of international justice, order and 
humanity which are called international law, a victory which will 
entrench them in principle and in practice against the brutal and 
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lawless as well as the treacherous and insidious denials and 
assaults of our common enemies, the Central Powers, and which 
will extend and assure their benevolent protection as far as men 
lawfully journey upon the land or voyage upon the sea, not only 
for the citizens of our own republic, but for all lawful men in our 
own days and in days to come. 
All of which is respectfully submitted. 
CHARLES NoBLE GREGORY, 
JAMEs Brown Scort, 
THEODORE 8. WooLsEY, 
CHARLES CHENEY Hyper, 
J. PARKER KIRLIN. 


TABLE OF EVENTS. 
1917. . 

June 15. United States-Germany. The United States asked 
Germany as to its intentions as to the pay of American naval 
and military officers captured by Germany and offered a 
reciprocal agreement by which the United States would grant 
to captured German officers the same rate of pay as that of 
officers of like rank in U. S. Army. 

Official Bulletin, Vol. 1, No. 30. 
Am. Jour. Inter. L., Vol. 11, p. 859. 

June 22. Brazil-United States. The United States acknowledged 
note of Brazil announcing revocation of Brazilian neutrality 
in the war between Germany and the United States. 

Spanish Text: La Prensa (Buenos Aires), June 23, 
1917. 
Am. Jour. Inter. L., Vol. 11, p. 860. 

June 26. United States. First contingent of American troops 
under Maj.-Gen. W. L. Sibert arrived at a French port, 
having sailed June 14, 1917. 

N. Y. Times, June 27, 1917. 
Am. Jour. Inter. L., Vol. 11, p. 861. 

June 30. Argentine Republic-United States. The Argentine 
Senate passed a resolution authorizing the President to re- 
ceive and entertain the U. S. fleet. 

Text: La Prensa (Buenos Aires), July 1, 1917. 
Am. Jour. Inter. L., Vol. 11, p. 861. 
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July 13. United States. Proclamation issued forbidding trans- 
action of business by German marine and war risk insurance 
companies during the war as insurers or reinsurers. 

Proclamation No. 1386. 

N. Y. Times, July 15, 1917. 

Official Bulletin, Vol. 1, No. 55. 
Am. Jour. Inter. L., Vol. 11, p. 862. 

Aug. 10. Peru-United States. Peruvian Senate passed resolu- 
tions of sympathy with the motives of the United States, as 
declared by its President, for entering the European War. 

N. Y. Times, Aug. 10, 1917. 
Am. Jour. Int. L., Vol. 11, p. 864. 

Aug. 13. Japan-United States. The Japanese mission arrived 
in the United States. 

Official Bulletin, Vol. 1, No. 81. 
Am. Jour. Inter. L., Vol. 11, p. 865. 

Aug. 21. Cuba-United States. The President of Cuba signed a 
decree transferring to the United States four German steam- 
ships seized when Cuba declared war against Germany. 

Official Bulletin, Vol. 1, No. 91. 
Am. Jour. Inter. L., Vol. 11, p. 865. 

Aug. 23. Peru-United States. The President of Peru in an 
address to Congress announced the opening of Peruvian 
ports to the warships of the United States. 

Official Bulletin, Vol. 1, No. 89. 
Am. Jour. Inter. L., Vol. 11, p. 865. 

Aug. 26. United States-Russia. President Wilson sent greetings 
to the National Assembly at Moscow. 

Official Bulletin, Vol. 1, No. 92. 
Am. Jour. Inter. L., Vol. 11, p. 866. 

Aug. 28. United States-Vatican. President Wilson replied to 

the peace proposals of Pope Benedict XV. 
Official Bulletin, Vol. 1, No. 94. 
Congressional Record, 55 ; 7027. 

Am. Jour. Inter. L., Vol. 11, p. 866. 

Aug. 28. United States-Netherlands. Under agreement with the 
Netherlands the United States has released 30 Dutch ships 
laden with grain. 

N. Y. Times, Aug. 29, 1917. 
Am. Jour. Inter. L., Vol. 11, p. 866. 
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Aug. 28. United States-Italy, Belgium, Serbia. Announced that 
agreements have been signed by the Secretary of the 
Treasury, with approval of President, on behalf of the 
United States, and by diplomatic representatives of the 
other states that all purchases by such governments in the 
United States shall be made through a commission of three 
named Americans. Like agreements were previously signed 
by representatives of Great Britain, France and Russia. 

Official Bulletin, Vol. 1, No. 93. 
Am. Jour. Inter. L., Vol. 11, p. 866. 

Sept. 4. Germany-United States. Stated authoritatively that the 
United States had never declared that the Hohenzollern 
Dynasty and monarchical government of Germany must be 
abolished. 

N. Y. Times, Sept. 5, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 178. 

Sept. 8. Great Britain-Vatican-United States. Great Britain 
informed the Pope that President Wilson’s reply to his peace 
note was ia effect the reply of Great Britain. 

N. Y. Times, Sept. 9, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 178. 

Sept. 18. Salvador-United States. Announced that Salvador 
had ratified postal treaty with United States. 

Official Bulletin, Sept. 18, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 179. 

Sept. 21. Germany-United States. The Department of State 
made public a dispatch from Count von Bernstoff to his 
government asking credit to pay for influence in Congress 
through organizations to prevent the war. 

N. Y. Times, Sept. 22,1917. 
Official Bulletin, Sept. 21, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 179. 

Oct. 6. United States-Germany. The Department of State made 

public telegrams bearing upon the case of Bolo Pasha. 
Text: Official Bulletin, Oct. 6, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 180. 

Oct. 7%. Germany-United States. The Reichs-Anzeiger an- 
nounced order for registering of American property in 
Germany. 

Summary: N. Y. Times, Nov. 22, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 180. 
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Oct. 10. Germany-United States. The Department of State 
made public two telegrams from the German Foreign Office 
to the Imperial German Embassy in Washington relative to 
sabotage in the United States. 

Text: Official Bulletin, Oct. 10, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 181. 

Oct. 11. Peru-United States. Peru sent note to the United 
States giving reasons for breaking off diplomatic relations 
with Germany. 

Text with reply of United States, Official Bulletin, Oct. 
12, 1917. 

London Times (Weekly Ed.), Oct. 19, 1917. 

Am. Jour. Inter. L., Vol. 12, p. 181. 

Oct. 14. United States. Executive order issued putting into 
effect the Trading with the Enemy Act, approved June 15, 
1917. 

Official Bulletin, Oct. 15, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 181. 

Oct. 15. United States-Uruguay. The United States acknowl- 
edged the note of Uruguay announcing the breaking off of 
diplomatic relations with Germany. 

Text: Official Bulletin, Oct. 15, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 181. 

Nov. 2. Japan-United States. Exchange of notes relating to the 
special rights of Japan in China and reaffirming the “ open 
door ” policy. 

Text: Official Bulletin, Nov. 6, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 182. 

Nov. 12. China-Japan-United States. The Chinese Govern- 
ment made a declaration relative to the notes enchanged 
Nov. 2, 1917, between Japan and the United States. 

Official Bulletin, Nov. 14, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 182. 

Nov. 28. United States. Proclamation issued prohibiting the 
importation of certain commodities into the United States 
except under license. 

Official Bulletin, Nov. 30, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 183. 
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Dec. 3. Switzerland-United States. Announced that the United 
States had presented a memorandum to the Swiss Govern- 
ment assuring that government that its neutrality would be 
respected. 

Text: Official Bulletin, Dec. 11, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 183. 

Dec. %. United States-Austria-Hungary. The United States 

declared war against Austria. 
Official Bulletin, Dec. 8, 1917. 
Public Resolution No. 17, 65th Cong., 2d Sess. 
Am. Jour. Inter. L., Vol. 12, p. 184. 

Dec. 12. Switzerland-United States. Switzerland answered the 
memorandum of the United States dated December 3, 1917, 
relative to the neutrality of Switzerland. 

Text: Official Bulletin, Dec. 17. 1917. 
Am. Jour. Inter. L., Vol. 12, p. 184. 

Dec. 26. Haiti. Decree issued forbidding the export of food- 

stuffs to countries at war with the United States. 
Official Bulletin, Jan. 5, 1918. 
Le Moniteur, Dec. 26, 1917. 
Am. Jour. Inter. L., April, 1918. 

Dec. 27. Chile-United States. Parcel Post Convention with 

Chile terminated by mutual agreement. 
Official Bulletin, Dec. 27, 1917. 
Am. Jour. Inter. L., Vol. 12, p. 186. 
1918. 

Jan. 5. Great Britain. Premier Lloyd George stated the war 
aims of the allies. 

Current History, 7 (pt. 2), 228. 
Am. Jour. Inter. L., April, 1918. 

Jan. 5. Germany. Blockade zone declared around the Cape 
Verde Islands, Dakar and neighboring coasts. 

Text of order: Official Bulletin, Jan. 30, 1918. 
Am. Jour. Inter. L., April, 1918. 

Jan. 7. Trade-marks. Announcement made of the establishment 
of an International Registration Trade-mark Bureau at 
Habana for the northern group of American Republics. 

Official Bulletin, Jan. 7, 1918. 
Am. Jour. Inter. L., April, 1918. 
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Jan. 8. United States. President Wilson addressed Congress 

specifying the terms of peace. 
Official Bulletin, Jan. 12, 1918. 
Am. Jour. Inter. L., April, 1918. 

Jan. 8. Argentine Republic-United States. Agreement signed 
to stabilize exchange between the two countries and check 
depreciation of the American dollar on the Argentine market. 

Text: Official Bulletin, Jan. 8, 1918. 
Am. Jour. Inter. L., April, 1918. 

Jan. 15. Roumania-United States. Dr. Constantin Angelesco, 
first Roumanian Minister to the United States, presented 
his credentials to the President. 

Official Bulletin, Jan. 18, 1918. 
Am. Jour. Inter. L., April, 1918. 

Jan. 24. Germany-Austria~-Hungary-United States. Count von 
Hertling and Count Zernin replied to the address of Presi- 
dent Wilson before Congress of January 8, 1918. 

Current History, 7 (pt. 2), 394, 418. 

Jan. 28. Norway-United States. Announced that an agreement 
had been reached relative to food shipments to Norway from 
the United States. 

Summary: Official Bulletin, Jan. 28, 1918. 

Jan. 30. United States-Russia. The American Ambassador at 
Petrograd notified the Department of State that he had been 
threatened by Russian anarchists and warned that he would 
be held responsible for the lives and liberty of Emma Gold- 
man and Alexander Berkman, who were imprisoned in the 
United States for conspiracy to obstruct the draft. 

Current History, 7 (pt. 2), 417. 
Am. Jour. Inter. L., April, 1918. 

Feb. 1. Japan-United States. Americans visiting Japan are 
required to have their passports viséed by a Japanese con- 
sular or diplomatic official before leaving the United States. 

Official Bulletin, March 1, 1918. 
Am. Jour. Inter. L., July, 1918. 

Feb. 1. United States-Germany. New regulations went into 
effect aimed to prevent goods reaching Germany in neutral 
bottoms. 

Current History, 7 (pt. 2), 415. 
Am. Jour. Inter. L., April, 1918. 
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Feb. 11. United States. President Wilson in an address to 
Congress replied to the speeches of Count von Hertling and 
Count Czernin on January 24, 1918, relative to terms of 
peace. 

Text: Current History, 7 (pt. 2), 450. 
Am. Jour. Inter. L., April, 1918. 

Feb. 14. United States. Proclamation issued for the control of 

the entire foreign commerce of the United States. 
Official Bulletin, Feb. 15, 1918. 
Am. Jour. Inter. L., April, 1918. 

Feb. 2%. Russia-United States. American Embassy staff, con- 
sulate, Military Mission and Red Cross left Petrograd for 
Vologda. 

Official Bulletin, March 1, 1918. 
Am. Jour. Inter. L., April, 1918. 

Feb. 28. Argentina-United States. Exchange of notes on the 
100th anniversary of the beginning of diplomatic relations 
between the two countries. 

Text: Official Bulletin, April 26, 1918. 

March 7. Spain-United States. Ratifications exchanged of our 
agreement under which supplies may be sent to Pershing’s 
forces. 

Summary of text: Official Bulletin, March 9, 1918. 
Am. Jour. Inter. L., April, 1918. 

March 11. United States-Russia. President of the United States 

sent a message to the All-Russian Congress of Soviets. 
Text: Official Bulletin, March 12, 1918. 
Am. Jour. Inter. L., April, 1918. 

March 12. Netherlands-United States. Text of report of the 
government of the Netherlands to Parliament of negotia- 
tions with the United States and Allies for a trade and ship- 
ping agreement. 

Official Bulletin, March 16, 1918. 

March 13. Russia-United States. Members of the crew of the 
Russian steamer Orusk removed from the ship by the Col- 
lector of Customs at Norfolk at the request of the captain. 

N. Y. Times, March 14, 1918. 
Am. Jour. Inter. L., April, 1918. 
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March 18. Germany-United States. Announced that Germany 
would seize American property in Germany. 
N. Y. Times, March 19, 1918. 
Am. Jour. Inter. L., April, 1918. 
March 18. Entente Allies. Denounce Russian treaties. 
Text: Current History, 8 (pt. 1), 56. 

March 20. United States-Netherlands. The President issued a 
proclamation commandeering Dutch ships in American terri- 
torial waters under the act of Congress of June 15, 1917. 

Official Bulletin, March 21, 1918. 
Am. Jour. Inter. L., April, 1918. 

March 29. Finland-Germany. Finland protested against the 
arrest of Major Henry Crosby Emery, representative of the 
Guaranty Trust, an American, and his detention in the Aland 
Islands. 

Current History, 8 (pt. 2), 234. 

March 30. Netherlands-United States. Declaration of the 
Netherlands Government as to the seizure of Dutch ships by 
the United States, with reply of the United States. 

Official Bulletin, April 13, 1918. 

April 3. United States-Australia, etc. Agreement as to exten- 
sion to Australia, Papua and Norfolk Islands of copyright 
of literary and artistic property. 

Official Bulletin, April 13, 1918. 
Am. Jour. Inter. L., July, 1918. 

April 18. Russia-United States. Statement issued by the Ameri- 
can Ambassador to Russia that the landing of Japanese and 
British marines at Vladivostok was a mere police precaution 
and had no political significance. It was further denied that 
any American marines had been landed. 

Official Bulletin, April 18, 1918. 
Am. Jour. Inter. L., July, 1918. 

April 22. Japan-United States. Unofficially announced that 
from Japan the United States will acquire 24 ships by 
charter, 15 by purchase in the near future, and 27 by pur- 
chase next year. 

Review of Reviews, 57: 581. 
Am. Jour. Inter. L., July, 1918 
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April 26. Belgium-United States. A new credit of $3,250,000 
was extended to Belgium. 

Official Bulletin, April 27, 1918. 
Am. Jour. Inter. L., July, 1918. 

April 27%. Greece-United States. The United States assured 
Greece that her rights will be secured in the peace negotia- 
tions. Statement issued in Athens by the American Minister 
to Greece. 

Text: Official Bulletin, April 27, 1918. 
Am. Jour. Inter. L., July, 1918. 

April 30. Japan-United States. Viscount Kikujiro Ishi pre- 
sented his letters of credence to the President as Ambassador 
from Japan. Text of letter; remarks of the Ambassador and 
the President. 

Official Bulletin, May 1, 1918. 
Am. Jour. Inter. L., July, 1918. 

April 30. United States-Germany. Maximum sentences of two 
years imprisonment in a federal penitentiary and fines of 
$10,000 each were imposed on Franz Bopp, former German 
Consul General at San Francisco, and E. H. Von Schack, 
former vice consul, following their conviction on charge of 
conspiracy to foment revolution against British rule in India. 

Am. Jour. Inter. L., July, 1918. 

April 30. Norway-United States. Agreement signed as to 
American exports to Norway. 

Text: Official Bulletin, May 27, 1918. 
Am. Jour. Inter. L., July, 1918. 

May 4. Agreement to restrict coal shipments from the United 
States to Canada. 

Official Bulletin, May 4, 1918. 
Am. Jour. Inter. L., July, 1918. 

May 17. Serbia-United States. A new credit of $3,000,000 ex- 

tended to Serbia by the United States. 
Official Bulletin, May 17, 1918. 

May 24. France-United States. Proclamation extending to 

French musical composers copyright protection. 
Official Bulletin, May 29, 1918. 
Am, Jour. Inter. L., July, 1918. 


13 











400 The American Bar Association Journal 





REPORT 
OF THE 
COMMITTEE TO OPPOSE JUDICIAL RECALL. 
(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 
To the American Bar Association: 

The undersigned, appointed for the year 1917-18, as your 
Committee to Oppose Judicial Recall, respectfully submit the 
following report: 

So far as concerns either the enactment or enforcement of legis- 
lative measures providing in terms and directly for judicial recall, 
either in the form of recall of judges or of judicial decisions, 
judicial recall may now be viewed as generally understood and, 
therefore, discredited throughout the country, and to the extent 
that the menace of judicial recall, so far as direct legislation is 
concerned, is a thing of the past. It would be far from correct, 
however, to say that the menace of judicial recall, which was very 
present and dangerously threatening during the first years of the 
activities of this committee, has yet become a thing of the past. 
It is still urged by many agitators, not only as a proper subject of 
direct legislation, but, what is more important, it is the essential 
basis of the creed and platform of many very active propaganda, 
especially in the west, through which measures are urged which 
include the judicial recall, either of judges or of decisions, under 
different guises of constitutional amendments or of reform in 
judicial procedure. The dangers of the judicial-recall propaganda 
have become increased because,—using the new and much- 
abused term,—it now works under many forms of camouflage. 

Until a year ago there was some question in the minds of some 
members of your Association, and even of some of this committee, 
as to whether the scope of the work of this committee extended any 
further than attacks upon measures which in plain terms pro- 
vided for either the recall of judges or the recall of judicial 
decisions. The Chairman of this committee, and most of its 
members agreed with him, construed its functions to include 
opposition to any measure which had the effect even indirectly to 
bring about judicial recall, and also to include opposition to the 

















To Oppose Judicial Recall 401 





propaganda or platform of any organization, political or other- 
wise, which included in its objects and purposes the establish- 
ment of judicial recall in any form. This position was approved 
by your Association, through the adoption of the recommendation 
of this committee, made in its last report, that the scope of its 
duties be made to include opposition, not only to judicial recall, 
but also to “ allied measures.” 

Our activities during the past year have been consistent with 
the duties thus defined. Judicial recall is still the subject of high- 
school and college debates throughout a large portion of the 
country, especially in the more western states. We have, by re- 
quest, furnished to the debaters thousands of pamphlets which we 
had reserved for such purpose. We have also, as occasion has re- 
quired, combatted the publicity of Socialism, so far as it involved 
the question of judicial recall. And we have not stopped our 
activity at any point, by inquiring as to whether or not the source 
and work of judicial-recall advocacy was that of an organization 
either political or semi-political in its nature, or that of an 
organization which had not formally entered the field of politics. 
We have directed our opposition to judicial recall from whatever 
source it showed its head, whether it be from an organization or 
an individual, and no matter what the name or nature of the 
purpose or standing of such organization or individual might be. 


SUPERANNUATION OF FEDERAL JUDGES. 

We have opposed the passage of the bill introduced into the 
64th Congress, first session (S. 706), which is termed by the 
attorney-general of the United States simply as a bill for the 
“appointment of additional judges where incumbent is over 
seventy years of age.” Ignoring the unconstitutional provision 
for judicial recall, which is embodied in this measure, the United 
States attorney-general urges upon the Congress the passage of 
this bill. (See page 9, Report of the Attorney-General for 1917.) 
We still urge the objections to this measure which we outlined in 
our report presented last year. We oppose this measure as a 
committee of your Association and in this opposition the work 
of this committee has been helped by that of its individual mem- 
bers in their various localities. (For example, the strenuous 
opposition of Mr. Clearwater, of New York, in the public press of 
the eastern states. ) 
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THE “ UsSuRPATION ” THEORY IN THE CONGRESS. 


Senator Owen of Oklahoma has at various times attempted 
to deprive the Supreme Court of the United States of its function 
to declare unconstitutional acts of the Congress invalid, and in 
this attitude he has allied himself with the socialist doctrine 
that the function of our highest court is not derived from the 
Constitution, but is a purely “ usurped ” power and that the Con- 
gress may, under the guise of limiting the jurisdiction of ‘the 
Supreme Court, deprive that Court, in general or as to any par- 
ticular statute, of the power which, it has been adjudicated, is 
derived from the Constitution itself. His last attempt was when 
the other day he introduced an amendment to the bill preventing 
interstate commerce in the products of child labor, which had been 
declared unconstitutional by the Supreme Court. These were 
the words of his amendment: 


“The constitutionality of this act having been declared by the 
competent authority of Congress and of the President of the 
United States at the time of its passage, shall only be questioned 
thereafter by the Congress itself and the people of the United 
States in their sovereign capacity of voters. Any executive or 
judicial officer who in his official capacity denies the constitution- 
ality of this act shall ipso facto vacate his office. No judge of 
an inferior Federal court shall permit the question of the con- 
stitutionality of this act to be raised in the court over which he 
presides, and the United States Supreme Court shall have no 
appellate power to pass upon such question.” 

In support thereof, the Congressional Record shows that he 
said: 

“T undertook to show on January 27, 1917, that (in) every 
case in which the Supreme Court declared an Act of Congress 
unconstitutional, where the case had any importance, the court 
was wrong with a single exception. 

These learned Judges who have declared this act of Congress 
unconstitutional have merely followed the unwarranted, the 
unjust, and unsound precedent set by John Marshall in the petty 
case of Marbury vs. Madison, when he had the temerity to exer- 
cise the veto over Congress, as the First Judge on the bench to 
declare an act of Congress unconstitutional. John Marshall’s 
decision was absolutely wrong and contrary to the history and 
spirit of the law, and was a piece of judicial usurpation which was 
not followed by the Supreme Court of the United States in a single 
ease for fifty years until the fatal case of Dred Scott. 
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When the Congress of the United States passes upon a question 
and declares it constitutional, it is the highest competent authority 
in this Republic. 

I should like to dissent further from the idea that three branches 
of the Government were established. There were established 
only two branches of the Government. One was the Executive 
and the other was the Legislative. 

The people would never be hasty, unjust or tyrannical. Only 
minorities are tyrannical. 

A wise Judge, I think, would be quite justified, under existing 
statutes, in declaring that the representatives of the people of the 
United States in Congress having declared an act unconstitu- 
tional, the conclusive presumption arises that the act is constitu- 
tional, that matter having been settled by competent authority, 
but since some Judges have not had the wisdom to do this, it 
remains for Congress to remove from such Judges the embarrass- 
ing situation in which such Judges find themselves when con- 
fronted with the conception of his own interpretation of the Con- 
stitution on the one side as against the interpretation of the 
Constitution by Congress and by the President and by the Attor- 
ney General on the other side. 

Some of the States have imitated the bad example of John 
Marshall.” 


SoOcIALISM AND ITs ALLIES. 

The creed of Socialism, whether expressed in its party plat- 
forms, or in its publications, includes the avowed purpose to 
establish the judicial recall in all its worst forms. Without dis- 
cussing Socialism in general, this committee takes the position 
that the judicial recall features of Socialism are a most dangerous 
menace and that this phase of the activities of the socialist propa- 
ganda should be watched with the utmost diligence and should 
be fought with incessant activity. 

The menace of Socialism has never been so great in this country 
as at the present time. The conditions of our country and its gov- 
ernment, in this time of the exactions of the most strenuous war 
known in history, have necessitated to some degree the temporary 
suspension of those constitutional protections which are observed 
by legislatures and courts in time of peace. Those elements 
which chafe at constitutional restraint are at the present time too 
much inclined to view this adaptation of the enforcement of the 
law to the necessities of war conditions as a permanent step to an 
ultimate abrogation of constitutional limitations. They are, 
therefore, taking advantage, so far as they can, of the present 








404 The American Bar Association Journal 





exigencies, to increase their clamor for establishing a government 
by human whim in the place of a government by law. Not only 
have the Socialists, as such, extended their activities and influence 
into politics, local and national, but they have joined with them- 
selves, under different names, allies who in essence are radical 
Socialists, but the nature of whose activities are disguised by other 
names than that of Socialist. The northwest has become honey- 
combed with the results of the insidious workings of the so-called 
farmers “ Non-Partisan League” which is now endeavoring to 
capture the governments of several states and of the municipalities 
therein. The movement started in North Dakota and has now 
taken on the form of a most dangerous political organization. The 
nature of its doctrines was stated in the last report of this com- 
mittee. Its dangers, as there outlined, have been confirmed by 
the experience of the past year. The State of North Dakota is 
still in the thralldom of this socialist movement. It already 
has become a strong political factor in Minnesota, and has spread 
into South Dakota, lowa, Nebraska and other western states. 
Its creed and platform are based upon abrogating constitutional 
protection and eliminating the primary functions of courts of 
justice, whether state or national. In other words, it advocates 
judicial recall in its worst forms. In the west this movement is 
known as “ Townleyism,” from the name of the agitator who has 
a man who 
publicly denies Socialism and disloyalty, but who, the records 





been most prominent in its organization and work, 


show, stands self-registered on his registration blank in North 


“ 


Dakota as belonging to the “ socialist ” party, and who stands 
indicted in the courts of Minnesota on a charge of disloyalty to 
his government in time of war. 

Your committee have seen fit to aid the publicity of opposition 
to this movement and to help educate voters as to its destructive 
purpose, by assisting in the distribution of a published exposé 
which we recommend for general reading. (See “ The Farmer 
and Townleyism—Carry the Truth to the People,” published 
1918 by J. D. Bacon, Grand Forks, N. D.; and a pamphlet entitled 
“ A Socialist Constitution for North Dakota,” as proposed by the 
Non-Partisan League ; 25c postpaid.) 

These and other allied movements for the judicial recall have 
been the object of our attack during the past year; and we have 
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brought to the attention of the editors of various publications 
and newspapers material from which authentic information, as 
to the destructive objects of this socialist and judicial-recall 
movement, has been published to the voters. 

The agitation for judicial recall, however, is not yet reduced to 
that emanating from sources merely allied with the direct agita- 
tion for judicial recall. The advocacy of direct recall of judges 
and either direct or indirect recall of judicial decisions still 
persists. The original and former teachers of these doctrines have 
not recanted. Some of them are less active, others only tem- 
porarily quiescent. There was recently published a carefully 
written discussion by a college professor advocating the recall of 
judicial decisions by a referendum vote of the people in case a 
referendum petition shall be signed by 25 per cent more signatures 
than required on ordinary referendum petitions, and also in case 
three-fifths of those voting on the’ measure at the referendum 
election vote in favor of recalling the decision in question. (See 
American Law Review, September-October, 1917, number—* The 
American Judicial Veto,” by Noel Sargent.) Present initiative 
and referendum laws require the signatures of only a small per- 
centage of registered voters on a petition; and, in case of such 
special votes on election tickets, it has been demonstrated that 
those who vote on the measure at all generally comprise those who 
are in favor of the measure. Thus the “safeguard ” proposed 
would, in practice, be ineffectual. But, with or without such pro- 
posed safeguard against a decision by a minority, the proposition 
to submit judicial decisions to a referendum vote, especially where 
constitutional questions are involved, has been demonstrated, and 
is now generally regarded, to be preposterous. 

The Chairman of this committee, in the annual address to the 
Iowa State Bar Association at Des Moines, June 28, 1918, pre- 
sented his own views, and those which he believed to represent 
the views of this committee and of your Association, on the 
judicial-recall features of the prevalent propaganda of Socialism 
and allied organizations, and as to the dangers thereby threatened 
to our constitutional government. 

For the reasons herein suggested we believe that this committee 
should be maintained for further work. 
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RECOMMENDATION. 


We recommend that the American Bar Association continue 

its organized opposition to judicial recall, and to allied measures, 

by maintaining its special committee for that purpose. 
Respectfully submitted, 

Rome G. Brown, Chairman, Minneapolis, Minnesota. 

LAWRENCE Cooper, Huntsville, Alabama. 

Roya A. GuNNISON, Juneau, Alaska. 

Everett E. ELLInwoop, Bisbee, Arizona. 

Grorce B. Rosg, Little Rock, Arkansas. 

Curtis H. Linpiey, San Francisco, California. 

Frank E. Gove, Denver, Colorado. 

Witt1am Brosmitu, Hartford, Connecticut. 

Rosert PenrneTON, Wilmington, Delaware. 

CLARENCE R. Witson, Washington, District of Columbia. 

Wittram A. Biount, Pensacola, Florida. 

ALEXANDER R. Lawton, Savannah, Georgia. 

Davin L. WitHineTon, Honolulu, Hawaii. 

JaMEs H. Haw ey, Boise, Idaho. 

Grorce T. Page, Peoria, Illinois. 

Samuet O. Pickens, Indianapolis, Indiana. 

E. M. Carr, Manchester, Iowa. 

Cuar.eEs W. Smitru, Topeka, Kansas. 

Epmunp F. Trasvg, Louisville, Kentucky. 

Epwin T. Merrick, New Orleans, Louisiana. 

Witrorp G. CHapMan, Portland, Maine. 

Wituram L. Marsoury, Baltimore, Maryland. 

JEREMIAH SMITH, JR., Boston, Massachusetts. 

Dawn H. Batu, Marquette, Michigan. 

JAMEs S. Sexton, Hazelhurst, Mississippi. 

CHARLES NaGEL, St. Louis, Missouri. 

D. Gay Stivers, Butte, Montana. 

Witi1am D. McHuceu, Omaha, Nebraska. 

Hueu H. Brown, Tonopah, Nevada. 

JAMES SCHOULER, Intervale, New Hampshire. 

RicHarpD V. Linpasury, Newark, New Jersey. 

Wriu14M C. Rerp, Albuquerque, New Mexico. 

A. T. CLEARWATER, Kingston, New York. 

Harry SKINNER, Greenville, North Carolina. 
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Cures J. Murpuy, Grand Forks, North Dakota. 

Cures B. Witsy, Cincinnati, Ohio. 

James R. Keaton, Oklahoma City, Oklahoma. 

FreperrcK V. Homan, Portland, Oregon. 

Ropney A. Mercur, Towanda, Pennsylvania. 

MANUEL RopriecuEz-Serra, San Juan, Porto Rico. 

RicHarp B. Comstock, Providence, Rhode Island. 

P. Atston WiLLcox, Florence, South Carolina. 

Cuar es P. Barss, Sioux Falls, South Dakota. 

W. B. Miuzer, Chattanooga, Tennessee. 

W. M. Croox, Beaumont, Texas. 

Epwarp B. CritcHiow, Salt Lake City, Utah. 

Grorce B. Youna, Montpelier, Vermont. 

Eppa Hunton, Jr., Richmond, Virginia. 

CuarRLEs E. SHEPARD, Seattle, Washington: 

D. J. F. Srroruer, Welch, West Virginia. 

Burr W. Jones, Madison, Wisconsin. 

CuarLes E. BLyDENBURGH, Rawlins, Wyoming. 
Committee to Oppose Judicial Recall. 
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REPORT 


OF THE 
COMMITTEE ON JURISPRUDENCE AND LAW REFORM. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 

The primary purpose of this Association, as declared in the first 
article of its Constitution, is to advance the science of jurispru- 
dence. We thus distinctly recognize that there is a science of 
jurisprudence, and that the primary object of this Association is 
its advancement. 

There is an obvious danger that in a condition of war the 
scientific study of jurisprudence may be neglected. Inter arma 
leges silent. Our attention is also naturally absorbed by the 
necessity of legislation, national and state, to meet the emergencies 
of war; and we have the primary pressing duty of meeting force 
with force in preserving the rule of law, in place of lawless 
might in the government of the world. 

It is nevertheless true, however, that there are certain con- 
ditions in this world convulsion that may profoundly affect the 
jurisprudence of the world and emphasize now, as never before, 
the importance of scientific study of the fundamental principles 
of such jurisprudence. James Bryce, the profound and scholarly 
jurist, in his essay on “ The Extension of Roman and English 
Law Throughout the World,” revised in 1914, says: 

“The world is or will shortly be practically divided between 
two sets of legal conceptions and two only. . . . Neither is likely 
to overpower or absorb the other. But it is possible that they 
may draw nearer and out of them may develop in the course of 
ages a system of rules of private law which shall be practically 
identical so far as regards contracts and property and civil 
wrongs, possibly as regards offenses also. Already the commercial 
law of all civilized countries is in substance the same everywhere, 
that is to say it guarantees rights and provides remedies, which 
afford equivalent securities to men in their dealings with one 
another and bring them to the same goal by slightly different 
paths. 

“The more any department of law lies within the domain of 
economic interest the more do the laws that belong to it tend to 














Jurisprudence and Law Reform 409 





become the same in all countries, for in the domain of economic 
interest reason and science have full play.” 

And he concludes, after noting that where the element of 
human emotion entered into any department of law, as in the 
domestic law and in the criminal-law, this tendency was not so 
pronounced : 

“ Still, on the whole, the progress of the world is towards uni- 
formity in law and towards a more evident uniformity than is 
discoverable either in the sphere of religious belief or political 
institutions. 

It is obvious that these tendencies commented upon by 
Mr. Bryce have been immensely strengthened by the great world 
convulsion, on the eve of which these words were written. Both 
the British Empire, our mother country in jurisprudence, and 
our own country are now involved in this struggle. Millions of 
Englishmen and Americans are fighting with Frenchmen in 
defense of the civil law of France against the invasion of the 
hosts of the other civil-law countries of Continental Europe. It 
is inevitable that in this intimate association, even in war, the 
fundamental principles of human justice common to both systems 
of jurisprudence will come to be more and more distinctly 
recognized. 

Another influence which is being powerfully exercised, com- 
mented upon by Mr. Bryce, is the vast extension of the commerce 
of the common-law countries over the world. More and more is 
the study of the judicial systems of all parts of the world becom- 
ing essential for the conduct of that commerce, and thus the 
economic forces are becoming more and more effective in this 
world-wide tendency toward the harmonizing of the fundamental 
principles of these great schools of jurisprudence. 

Moreover, it is becoming clearer and clearer that we shall face 
an essentially different world at the close of the war. The pre- 
vention of future wars with their unspeakable calamities will 
necessitate a closer union between the nations of the world, if not 
a formal league of nations which is now being so extensively 
discussed. The American Institute of International Law in its 
recent meeting declared that the independent existence of civi- 
lized nations and their solidarity of interests under the conditions 
of modern life, must result in a society of nations, and that inter- 











410 The American Bar Association Journal 





national law must be enforced with sanctions as municipal law is 
enforced, so that we shall have in effect a governed world. 

We can only suggest these conditions and tendencies which 
may so profoundly affect the future of the jurisprudence of the 
world. They emphasize the grave duty devolving upon this Asso- 
ciation to cultivate and promote in every way the scientific study 
of jurisprudence; that is, the fundamental principles involved 
both in the common and civil law, which should be the basis of all 
legal education. 

This Association has taken a very important and far-reaching 
step in the promotion of the study of comparative jurisprudence, 
by the organization of its own members, in 1908, as a Bureau of 
Comparative Law for the Promotion of the Study of Foreign 
Jurisprudence by providing translations into English of foreign 
laws and decisions, thus affording information and material of 
greatest value to lawyers, law teachers, and law students. This 
bureau has been conducted with ability and self-sacrificing devo- 
tion by its officers and editors, and its contributions, printed in 
the Association Journats of April of each year, are an interest- 
ing and valuable summary of the progress of the civilized world 
in private international law and jurisprudence. Its contribu- 
tions are more valuable, as the world has become convulsed by the 
confusion of war. 

The organization of this bureau and its successful maintenance 
in such a critical period of the world’s history is one of the most 
notable incidents in the history of the Association, as the investi- 
gations thus conducted are in some countries carried on through 
direct governmental subvention. It would seem to be a work 
worthy of direct governmental support, which has been assumed 
by this Association, and certainly deserves all recognition and 
encouragement. 

The basis of jurisprudence, whether domestic or comparative, 
is the enactment of legislation ; and it is certainly true that, under 
our dual form of government, whatever promotes wisdom in the 
supreme exercise of popular will is of primary importance. 

In this connection we should note the widely extended adoption 
of state reference bureaus for affording information and assist- 
ance in the enactment of statutes ; and of still more importance is 
the harmonizing of the statutory laws of our 48 states ; and herein 
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the National Conference of Commissioners on Uniform State 
Laws, which meets annually in connection with this Association, 
is rendering a very important service in our jurisprudence. 

Jurisprudence, however, though a science, is eminently practi- 
eal, and includes not only the enactment and harmonizing of 
statutory law, but also the exposition and application of the law, 
whether written or unwritten, in the adjustment and determina- 
tion of human controversies. 

We are now confronted in our own country with inefficiencies 
and delays in the administration of justice, so that we are often 
compelled to realize that the delay of justice under modern con- 
ditions becomes the denial of justice. The doctrine of judicial 
precedent in our 48 states is seriously affected by the enormous 
accumulation of case law, both in our state and federal courts; 
and we are now facing the great problem of how to use our 
adjudged cases, so that the law may still be enriched by new 
applications while its fundamental principles are expressed and 
applied with promptness and certainty. 

We are also charged with the primary duty of simplifying the 
procedure of our courts through the control of an independent 
judiciary, so that justice may be administered without delay and 
thus literally be brought home to the people. When this is done 
and we meet the problem of the accumulation of case law by a 
scientific arrangement of controlling cases, we may then insure, 
in so far as human agencies can affect such result, the consistent 
and effective application of scientific principles in the administra- 
tion of the law. 

The Conference of State and Local Bar Associations, at their 
last meeting at Saratoga, recommended, in a series of resolutions, 
a simplification of procedure and a systematic study of the 
administration of justice. In the resolution recommended for 
adoption by this Conference, it is urged that we eliminate in the 
several states “such anachronistic conditions as impede the 
proper administration of justice.” While opinions may differ as 
to what specific conditions are “ anachronistic,” all can agree that 
such as impede the proper administration of justice should cer- 
tainly be eliminated. We, therefore, recommend the adoption by 
the Association of the resolution recommended by the Conference, 
as follows: 
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“ Resolved, That bar associations, state and local, should sys- 
tematically endeavor to secure the elimination from the law in 
their respective states of such anachronistic conditions as impede 
the proper administration of justice and thwart the effective 
securing of those rights which ought to be secured in accordance 
with the common habit of the people; and to this end we recom- 
mend that procedural methods be committed to those who are 
responsible for the administration of justice, the courts. We 
recommend the efficient organization of the judicial branch of 
government, and that substantial steps be taken by the respective 
associations for the systematic study of the actual administration 
of justice and the actual effect of anachronistic legal institutions, 
rules, and documents.” 

FREDERICK N. JuDSON, 
JAMES D. ANDREWS, 
EpeGar ALLAN Pog, 
Witiiam L. Putnam, 


Henry W. Tart. 


To the American Bar Association: 

The committee have considered the resolution offered by 
Mr. Joseph C. Levi, as follows: 

“ Resolved, That the committee on the amendment of law con- 
sider and report whether the action for breach of promise for 
marriage shall not be abolished, or if retained whether the 
promise should not be required to be in writing, signed by the 
party to be charged therewith.” 
and report that they see no reason for abolishing the action, or 
requiring the promise to be in writing, and therefore they ask 
to be discharged from further consideration of the subject. 

FREDERICK N. JUDSON, 

JAMES D. ANDREWS, 

Epaar ALLAN Por, 
WitiiAM L. Putnam, 
Henry W. Tart. 
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REPORT 


OF THE 


COUNCIL ON LEGAL EDUCATION 
AND OF THE 


COMMITTEE ON LEGAL EDUCATION AND ADMISSIONS 
TO THE BAR. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, .30, 1918.) 


To the American Bar Association: 

Your Council on Legal Education and your Committee on 
Legal Education and Admissions to the Bar, being composed of 
the same persons, submit the following report. 

The Council on Legal Education was appointed in pursuance 
of the adoption by the Association of the recommendation made 
by the committee a year ago and which reads as follows: 

“That the following By-Law be adopted: 

“There shall be a Council on Legal Education which shall 
consist of five members appointed by the President. The mem- 
bers first appointed shall continue in office for the term of one, 
two, three, four and five years, respectively, the term of each to be 
designated by the President; and their successors shall be ap- 
pointed for terms of five years. 

“The Council shall appoint a permanent secretary who shall 
not be a member of the body. It shall be the duty of the Council 
to report annually in writing to the Association. And its acts 
shall not be fitial until approved by the Association. 

“Tt shall make suggestions as to the steps which the Associa- 
tion should take to elevate the standard of legal education and of 
admissions to the Bar. 

“Tt shall inspect the law schools of the country and may, sub- 
ject to the approval of this Association, classify them. 

“ Tt shall perform such other duties as may be devolved upon it 
from time to time by the Association.” 

The President of the Association accordingly appointed Henry 
Wade Rogers Chairman, and named him for the term of five years ; 
John H. Wigmore for the term of four years; William R. Vance 
for the term of three years; Harlan F. Stone for the term of two 
years; and Roscoe Pound for the term of one year. 

The Council has appointed as Secretary Henry M. Bates, Dean 
of the Law School of Michigan University. 
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The Committee on Legal Education should now be abolished. 
Its abolition would have been undoubtedly effected last year but 
for a technicality which prevented its consideration. 

If the suggestion should be made that the Committee on Legal 
Education should be retained in the interest of a uniformity 
among the standing committees and that the powers now vested 
in the Council should be vested for that reason in the committee, 
we desire to say that in our opinion the suggestion is without 
merit. It might as well be suggested that in the interest of 
uniform nomenclature the title of the General Council should 
be changed to General Committee, and that of Local Council to 
Local Committee. 

The powers vested in the Council on Legal Education are 
different from the powers vested in any standing committee. Not 
only does the Council differ in function from any standing com- 
mittee, but it differs in the tenure of its members as they are not 
appointed from year to year and should not be so appointed for 
reasons hereinafter stated. ‘ 

We therefore recommend that By-Law II be amended by insert- 
ing between the Report of Executive Committee and Reports of 
Standing Committees the words, “ Report of Council on Legal 
Education,” the same to be subdivision (f), and that the present 
subdivision (f) be changed to subdivision (g), and that the 
present subdivisions (g), (h), (i), (j) be correspondingly 
changed to (h), (i), (j) and (k), respectively. 

We also recommend that what is now subdivision (f) be also 
amended by omitting therefrom the words “On Legal Educa- 
tion and Admissions to the Bar.” 

In making the above recommendations we deem it important to 
recall the attention of the Association to that part of the report 
of last year which refers to the creation of the Council on Legal 
Education, and which is as follows: 

“ We now desire to bring to the attention of the Association the 
importance of the creation of a Council on Legal Education. The 
creation of such a council with appropriate powers seems to us 
the most important forward step that this Association can take 


at this time. 
OK + cs * * * 


The Council on Legal Education in England, has given to the 
phrase a meaning of its own and if we are to have a Council on 
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Legal Education in the United States its functions should bear 
some resemblance to that of the one in England. 

In that country a Council on Legal Education has existed since 
1852 and it has been charged with the control of the legal edu- 
cation of persons preparing for the Bar. It is appointed by the 
four Inns of Court, and it is composed of 20 judges and barristers. 
Its members fix the subjects upon which law instruction is to 
be given, appoint the persons who are to give the instruction, 
called readers and assistant readers, and determine the time, 
place and manner of the examinations to be passed by students 
desiring to be called to the Bar. The duties of the Council on 
Legal Education are restricted to the supervision of would-be 
barristers. The education of the solicitors is in the hands of the 
Incorporated Law Society. 

In proposing the creation by this Association of a Council on 
Legal Education we are not assuming that the Association can 
give to it the same control over the subject that the Inns of Court 
have given te the Council on Legal Education in England. It is 
not within the power of this Association to confer a like authority, 
even if it were desirable that it should be conferred, which we do 
not assert. But we believe nevertheless that a Council on Legal 
Education created by and responsible to the American Bar Asso- 
ciation can become an effective agency in promoting higher 
standards both among the law schools and the state boards of 
law examiners. 

As we are satisfied that a Council on Legal Education should 
exist we are also satisfied that it should be the agency of the 
American Bar Association and that when it speaks its voice 
should be the voice of this Association. A council created by the 
Association of American Law Schools would labor under certain 
serious disadvantages, which would not attach to one created by 
this Association. That Association has a membership of only 
47 schools. The number of schools within it is less than the 
number of schools without it. Action taken by a council created 
by that Association would in the very nature of things be dis- 
trusted by the large number of schools which are not of its num- 
ber. But quite irrespective of that, although that is an objection 
of no inconsiderable importance, there remains the fact that the 
American Bar Association is the body whose duty and high 
privilege it is to speak for the American Bar, and to say what 
education is in its opinion sufficient and what training is ade- 
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quate and desirable to prepare American lawyers for the practice 
of their profession. It, and not the Association of American Law 
Schools, should create therefore a Council on Legal Education, 
and the latter body should report to the Bar Association all its 
recommendations and determinations, which recommendations 
and determinations should become authoritative only after con- 
firmation by this Association. 

It may be said that such a Council should be constituted by the 
joint action of this Association and of the Association of Ameri- 
can Law Schools. In this view we are unable to concur, believing, 
as we do, that it should be created by one body to which alone it 
should be responsible. 

In case a Council on Legal Education is created by the Asso- 
ciation we can see no reason for the continued existence of the 
Committee on Legal Education and Admissions to the Bar. The 
functions of this committee should be performed by the Council 
which would take its place, and all matters relating to the subject 
of legal education or admissions to the Bar coming before the 
Association should be referred to the Council for its reeommenda- 
tion and report prior to final action by the Association. 

The Council on Legal Education if its work is to be performed 
with the same degree of efficiency as has characterized the 
Council on Medical Education will need to have a fund which it 
can use for its expenses in the carrying on of its work. The 
expenses of the Council on Medical Education have varied from 
year to year from a minimum of $5,500 to a miximum of $10,000. 
This expense involves a large amount which this Association, its 
membership being much less than that of the Medical Association, 
could not at present provide in full out of its own treasury. But 
it is not to be doubted that if such a council is established a fund 
can in time be obtained, supplementing that which the Associa- 
tion can furnish which will enable the work to be prosecuted with 
efficiency. In the meantime the Council, we are persuaded, can 
carry on its work in a manner to justify its existence, although 
not with the efficiency and thoroughness which has attended that 
of the Council on Medical Education. Until a Council on Legal 
Education has been created, and the attitude of the Association 
respecting it has been made known, it is hardly to be expected that 
a fund will be provided in advance to enable it to accomplish its 
work. But after the council is once established an endowment 
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should be secured which should be held in trust by the Treasurer 
of this Association for the purposes involved. 

The Association in acting upon this recommendation for the 
creation of the Council on Legal Education may well take into 
account the remarkable progress which has been made in this 
country in medical education since 1905. A review of the period 
justifies fully the claim advanced by the Chairman of the Council 
on Medical Education when he declared in February, 1916, that 
‘The American medical profession has done more during this 
period to put itself on a sound basis and make itself efficient than 
has been done by any other profession or men in any other field 
of effort.’ The oversupply of medical schools has been reduced 
by about 40 per cent; the number of higher standard colleges has 
been increased over 80 per cent. The figures in regard to medical 
students and graduates show an improvement in quality as com- 
pared with quantity in about the same proportions. In 1904 
there were 162 medical colleges in the United States and in 1905 
the number was reduced to 95. In 1904 the number of medical 
students was 28,142, and in 1915 it was 14,891. In 1904 the 
number of students in the high standard medical colleges was 
6 per cent and in 1915 it was 89 per cent. The number of medi- 
cal students graduated in 1904 was 5747 and in 1915 it was 3536. 
The number graduated in 1904 from high standard medical 
colleges was 369 and in 1915 it was 2652. The percentage from 
high standard colleges being 6.4 in 1904 and 75 per cent in 1915. 

At the present time 54 of the 95 medical colleges now require 
for admission two years of college work, and that standard of 
preliminary education has been adopted by 15 state licensing 
boards. The following states through their state examining 
boards now require two years of college work in addition to a 
four-year high school course as the preliminary education of all 
medical students: Alabama, Arizona, Colorado, Indiana, Iowa, 
Maryland, Minnesota, New Hampshire, New Jersey, New Mexico, 
North Dakota, Oklahoma, Rhode Island, South Dakota, Virginia, 
Washington and Wisconsin. 

In the 30 years following the Civil War the number of medi- 
eal colleges in this country multiplied so greatly that in 1904 
we had in the United States over half of the total number 
existing in the world. A few only were well managed, the larger 
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number of them were owned by private individuals or joint stock 
corporations, and were conducted for profit. To increase the 
profits all methods were resorted to, and low standards of ad- 
mission and of graduation prevailed. To our shame and mortifi- 
cation much the same story marks the history of too many of 
the law schools. And it is because of this condition only too well 
known to the profession that this committee advises the Asso- 
ciation to adopt the same policy which the Medical Association 
has pursued to its honor and to the advancement of sound medical 
education. By the creation of a Council on Legal Education we 
may hope in time for similar results as respects legal education. 

The Council on Medical Education grades all medical colleges 
on a civil service basis on a scale of 1000 points. The data re- 
lating to each college are grouped under ten general heads in 
such manner that the groups have as nearly equal weight as pos- 
sible, each group allowing a possible 100 points (10 per cent) 
out of a possible 1000 points (100 per cent). The ten heads 
under which the data are arranged are as follows: 


1. Showing of graduates before state boards and other evi- 
dences of the training received. 

2. Enforcement of a satisfactory preliminary education re- 
quirement, granting of advance standing and the character of 
records. 

3. Character of curriculum, grading of course, length of ses- 
sion, time allowed for matriculation and supervision. 

4. Medical school buildings ; light, heat, ventilation, cleanliness. 

5. Laboratory facilities and instruction. 

6. Dispensary facilities and instruction. 

%. Hospital facilities and instruction, maternity work, necrop- 
sies, specialties. 

8. Faculty, number and qualifications of trained teachers, full- 
time instructors, and assistants, especially of the laboratory 
branches, organization, and extent of research work. 

9, Extent to which the school is conducted for properly teach- 
ing the science of medicine rather than for the profit of the 
faculty directly or indirectly. 

10. Possession and use made of libraries, museums, charts, 
stereopticons, etc. 

Class A colleges are those which are acceptable; Class B, those 
which, under their present organization, might be made accept- 
able by general improvements, and Class C, those which require 


a complete reorganization to make them acceptable. 
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A Council on Legal Education when created by adopting a 
similar policy can perform a most useful service for the legal 
profession. 

To enable the Council to perform its work efficiently it is 
essential that its members shall have their tenure of office for a 
period of sufficient length to enable them to carry into effect any 
policy which they may deem wise and which this Association may 
approve. For that reason the tenure should be fixed at five years.” 


THE STANDARD RULES. 


The committee last year reported on the Standard Rules for 
Admission to the Bar referred to it by the American Bar Asso- 
ciation in 1916, and as no action was taken on the subject, for the 
reason already stated, that matter, with certain other matters 
for the like reason was referred to this committee, we report that 
in our opinion the recommendations submitted last year should 
be adopted for the reasons then stated which seem to us satis- 
factory and conclusive. See Report of American Bar Association 
for 1917, pp. 447-476. 

The rules as proposed by the Section and the modifications 
suggested therein by the committee, together with the reasons 
therefor, were set forth at length in the report made last year. 
We have examined the matter in detail and concur in all respects 
with the conclusions which the committee reached last year. It 
would unduly extend this report to incorporate into it the dis- 
cussion of the rules, and we must content ourselves with the hope 
that those who doubt the wisdom of our conclusions will examine 
the report of last year to ascertain the reasons which led the com- 
mittee of last year and that of this year to reach the same identical 
result in the recommendations upon this subject. 


REORGANIZATION OF THE SECTION ON LEGAL EDUCATION. 


The committee intimated a year ago that it thought the time 
had come for a reorganization of the Section on Legal Education. 
We are convinced that a reorganization of the Section is cer- 
tainly demanded and ought not longer to be postponed. The 
Section was created in 1893 and was the first Section the Asso- 
ciation authorized. At the time it was formed there was no 
association of law schools in existence, and for many years it 
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served a very useful purpose. The Association of American 
Law Schools was formed in 1900, and for a number of years 
the Section and the Association of Law Schools held their meet- 
ings at the same time and place fixed for the meetings of the Bar 
Association. But now for a number of years the Association of 
Law Schools has held its meetings, and very successful meetings 
they have been, apart from the meetings of the Bar Association. 
This plan of holding the meetings at a different time and place 
was adopted as the Law Schools’ Association found it difficult to 
obtain a sufficient time for its meetings in conjunction with the 
meetings of the Section. Moreover, both bodies were discussing 
very largely the same questions, which added to the difficulties 
of the situation. Again the Section had no definite membership 
and any member of the Bar Association was at liberty not only 
to participate in the discussions, but to vote upon all questions 
which came up. 

It is now most desirable, it seems to us, that the Association of 
Law Schools should be brought into close relations with the Bar 
Association. The advantages of such an arrangement are mani- 
fest and mutual, and we believe that if the Bar Association main- 
tains its purpose to stand for the highest standards in legal 
education and to exert a positive influence upon the law schools, 
even as the Medical Association has done upon the medical 
schools, the result can be accomplished. 

That such is the purpose of the Bar Association was shown by 
its practically unanimous vote in creating the Council on Legal 
Education one year ago, and so long as that action stands no one 
‘can question what the attitude of the Bar Association is upon this 
vital subject. 

The Association of the Law Schools is on record in favor of a 
Council on Legal Education with such powers as the Bar Asso- 
ciation has given it, and we believe that the two associations can 
work together in a closer relationship than ever before existed. 
We believe that this can be accomplished through a reorganiza- 
tion of the Section. With this end in view we submit the recom- 
mendation for the amendment of By-Law XIV, which is found 
at the end of this report. 
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GENERAL REMARKS. 

The report for 1917 of the president of the Carnegie Founda- 
tion for the Advancement of Teaching refers to the effect of the 
Civil War upon the student attendance in the law schools of the 
United States. After citing the figures Mr. Pritchet says: “It 
would appear, therefore, that in the North, war conditions in and 
of themselves did not operate to produce to any serious extent 
> The effect of war 
and reconstruction upon the Southern schools was much more 


an actual reduction in law school attendance.’ 


disastrous and long continued. The effect of the present world 
war, we venture to add, is affecting the Northern schools much 
more seriously than did the war of 1861-65. The following table 
is of interest: 


Law Scnoorn ATTENDANCE 1860-1868. 
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2/2/83 |8/2/8|2/2/8 
Columbia University....| 62 | 100 111 | 149 | 169 158 | 178 | 166 | 184 
Georgian University......| 381 40} <<.) aes | ove |<< 8 0} 10 
Harvard University..... 166 | 158 | 103 | 89 | 124 | 125 | 177 | 157 | 125 
Michigan University....| 90 | 159 | 129 | 134 | 221 | 260 | 385 | 395 | 387 
Mississippi University..| 29| 19| 25|...);...]...]...]...] 24 
Pennsylvania University., 71| 71| 54) 47| 62] 65| 66) 67] 67 
Virginia University..... 131 | 135 9 5 7| 10; 67 | 121 | 109 


Yale University.........| 28| 30] 28| 34] 31] 32] 35) 26) 16 


The investigation of the subject of Legal Education and Ad- 
missions to the Bar which at the request of your Committee on 
Legal Education the Carnegie Foundation for the Advancement 
of Teaching began in 1913 has not yet resulted in a final report. 
We said in our report of last year that it was supposed that this 
final report of the Carnegie Foundation would be made in the 
early part of 1918. This expectation has not been realized and 
at this writing we are informed that it is now expected that the 
report will be published in about six months, which would be in 
December of this year. 

We are informed by the United States Commissioner of Educa- 
tion at Washington that no statistical data as to the number of 
students enrolled in the law schools of this country in 1917 were 
collected. We learn from the same source that of the 124 law 
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schools in the United States in 1917, 1 offered a course of one 
year ; 18 of two years; 1, two to three years; 87, three years; 6, 
three to four years; 11, four years. 

The Council on Legal Education has organized and mapped 
out the work in a general way which it proposes to undertake. 
But it has not commenced its active study of existing conditions. 

The appropriation made by the Executive Committee has been 
insufficient to justify us in entering actively at this time upon the 
work which the Bar Association has authorized. We do not 
permit ourselves to doubt that adequate appropriation will be 
made and that the American Bar Association, having committed 
itself to the policy which the American Medical Association 
adopted 14 years ago, and which that association has consistently 
and energetically followed since to its great honor and to the 
concededly great advantage of medical education in the United 
States, will maintain that policy with as much vigor and interest 
as has characterized the Medical Association in its attitude on 
the like subject. To pursue any other policy, it seems to us, is 
impossible for an association having for its object the advance- 
ment of the science of jurisprudence and the promotion of the 
administration of justice in the United States. It would be to 
subject the Association to such an impairment of its prestige in 
the public opinion of the country as would be most unfortunate 
and prejudicial from every point of view. It would be to make the 
greatest mistake which has been made in the history of the 
Association. 


THE RECOMMENDATIONS. 
In conclusion we state our recommendations as follows: 


1. Amend By-Law II by inserting between the Report of 
Executive Committee and Reports of Standing Committees the 
words, “ Report of Council on Legal Education,” the same to be 
subdivision (f), and that the present subdivision (f) be changed 
to subdivision (g), and that the present subdivisions (g), (h), 
(i), (j) be correspondingly changed to (h), (i), (j) and (k), 
respectively. 

2. Further amend By-Law II in what is now subdivision (f) 
by omitting therefrom the words “On Legal Education and 
Admissions to the Bar.” 

3. That the Standard Rules be adopted with the modifications 
as proposed by this committee, making them read as follows: 
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(1) Examination for admission to the Bar should be conducted 
in each state by a paid board of five members appointed by the 
highest Appellate Court. 

(2) A law diploma should not entitle the holder to admission 
to the Bar without examination by this board. 

(3) The candidate should at the time of his admission be a 
citizen of the United States. 

(4) He should also be a citizen of the state in which he is ap- 
plying for admission, or prove that it is his intention personally 
to practice law therein. 

(5) There should be an examination by the board as to the 
moral character of each applicant for admission to the Bar, 
which examination should be in addition to the requirement of 
certificates as to his moral character, and in addition to the 
examination as to educational qualifications. And each applicant 
should satisfy the board as to his moral fitness to practice law. 
The applicant should be required to file with the board evidence 
that he is a person of good moral character which should include 
the affidavits of three responsible citizens, two of whom should be 
members of the Bar of the state, and the affidavits should set forth 
how long a time, when and under what circumstances those 
making the same have known the candidate and that he is to the 
knowledge of the affiants a person of good moral character. 

(6) Three years’ practice in states having substantially equiva- 
lent requirements for admission to the Bar should be sufficient 
in the case of lawyers from other jurisdictions applying for admis- 
sion on grounds of comity provided the board after an independ- 
ent investigation is satisfied as to the moral character and pro- 
fessional standing of the applicant in the state from which he has 
removed. 

(7) Every candidate should satisfy the board that he has 
passed the necessary requirements for entrance to the collegiate 
department of the state university of the candidate’s state, or of 
such college or colleges as may be appfoved by the state board of 
law examiners, or an examination equivalent thereto conducted 
by the authority of the state. 

(8) Every applicant should be required to have successfully 
completed the prescribed course of instruction and passed the 
examinations of a law school, approved by the board, which re- 
quires for the completion of its course not less than three years 
of resident attendance during the day time, or not less than four 
years of resident attendance if a substantial part or all of the 
exercises of the school are in the evening. 

(9) At least 30 days before the state board’s certificate shall 
be issued to any candidate who shall have passed the examination, 
the name of each candidate should be published by the state board 
in a newspaper of general circulation, and also in a law periodical, 
if there be one withn the state jurisdiction. 
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4, That By-Law XIV be repealed and that there be substituted 
therefor the following: 

A Section of the Association, to be known as the Section on 
Legal Education is hereby established, which shall meet annually 
in connection with the meeting of the Association, but not during 
such hours as the Association is in session. 

The Section shall consist of : 
1. A Conference of Law Schools. 
2. A Conference of State Boards of Law Examiners. 

The object of the Conference of Law Schools shall be the dis- 
cussion of methods of legal education. 

The object of the Conference of State Boards of Law Examiners 
shall be the methods of law examiners. 

And each Conference may discuss the rules which should govern 
admission to the Bar and may make recommendations to the 
Association, which shall be referred by the Association to the 
Council on Legal Education for its consideration and report. 

The members of the Conference of Law Schools shall be all law 
schools now in the Association of American Law Schools and such 
schools as may be recommended by the Conference of Law Schools 
and approved by the American Bar Association. 

The members of the Conference of State Boards of Law Ex- 
aminers shall be ail State Boards of Law Examiners which now 
conduct their examinations in writing, and such state boards as 
may be recommended by the Conference and approved by the 
American Bar Association. 

The meetings of the Conference of Law Schools and those of 
the Conference of State Boards of Law Examiners shall be held 
separately except that there shall be held at least one joint session 
of the two Conferences. 

Any member of the American Bar Association may participate 
in the discussions in either Conference. But the right to vote in 
each Conference is restricted as follows: 

In the Conference of Law Schools each school shall have one 
vote. 

In the Conference of State Boards of Law Examiners each 
board shall have one vote. 

There shall be a Chairman and Secretary of the Section who 
shall be elected annually in the joint session of the two Con- 
ferences. 

There shall be a Vice-Chairman and Secretary for each Con- 
ference, each of whom shall be elected annually by it. There 
shall be such committees as each Conference shall from time to 
time appoint. 

The Chairman and Secretary of the Section and the Vice- 
Chairmen and Secretaries of the Conferences, together with the 
Council on Legal Education, shall constitute the Executive Com- 
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mittee of the Section and shall arrange the program of the meet- 
ings of the Section. 

The proceedings of the Section may be published from time 
to time, at the discretion of the Executive Committee, and on the 
recommendation of the Committee on Publications. 

5. Adopt the following resolution : 

Resolved, That the American Bar Association approves the 
action taken by many of the law schools in requiring two years of 
a college course as a condition of admission to their courses of 
study, and the Association expresses the conviction that this 
should be the minimum requirement recognized by law schools of 
the first class. 

Henry WapDE RoGers, 
JoHn H. Wigmore, 
Witiiam R. Vance, 
Har Lan F. Stone, 
Roscor Pounp. 
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REPORT 


OF THE 
SPECIAL COMMITTEE ON LEGISLATIVE DRAFTING. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 

In the report submitted to the American Bar Association at 
Montreal in 1913, the Special Committee on Legislative Drafting 
presented a tentative draft of a topical plan for instructions to 
draftsmen and model clauses. After this syllabus was adopted as 
a basis for the work, your committee entered upon the task of 
preparing a manual for the drafting of laws. Several chapters 
and topics in the proposed manual have been submitted by your 
committee from year to year in the five years which have elapsed 
since the first report. 

During the year past the experience gained in the work already 
done and in hand has dictated a revision in the syllabus which con- 
stitutes the plan and basis for your committee’s efforts. The 
original syllabus, published in the annual report of the Associa- 
tion for 1913 contained a series of chapter headings, 45 in num- 
ber, each intended to be the title for a chapter in the proposed 
manual; under each heading were analyzed and enumerated the 
topics to be dealt with. Naturally, it was not possible to forecast 
with accuracy every point that would require to be touched in 
developing the subject. Further reflection and discussion has 
also suggested modifications of the original plan, and the com- 
mittee is now prepared to make a more definite statement regard- 
ing the scope and plan of the work that should be done. 

The object of the contemplated work is to place at the service 
and disposal of the future draftsmen as many as possible of the 
data serviceable for statutes in general for entire classes or types 
of statutes (for there can be no pretence of dealing with matters 
applicable only to particular topics) which may be gathered from 
past legislative experience. The magnitude of the work is obvious, 
and it would be futile to undertake an exhaustive examination of 
all material; but it is believed to be possible to study and collect 
the most typical and valuable provisions of modern British legis- 
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lation and of the legislation of the few American states whose 
statutes have been most widely used as models in this country. 

The committee regards as generally serviceable for the drafting 
of bills those data of legislation that concern style, language and 
arrangement, operation, methods of regulation, remedial and 
enforcing provisions, and administration. In a general way it 
therefore adheres to the plan presented in 1913, but it has become 
convinced by closer study that certain of the topics contained in 
that plan are so local or controversial in their nature as to be 
unsuitable for general recommendations at the present time, while 
on others not sufficient work has been done to permit definite 
conclusions. 

Upon the greater number of the topics of the tentative plan 
the committee has collected considerable data and is engaged in 
collecting more. The question has arisen in what form this 
material can be best worked up and made available, and the com- 
mittee is of the opinion that the results of its studies will from 
the point of view of the most effective handling group themselves 
into three classes, to be treated respectively in the form of general 
statements and considerations, in the form of specific directions 
and model clauses, and in the form of codifying statutes. 

First: Conclusions in the form of general statements and 
considerations. 

A close study of the provisions of American and English 
statutes, of their judicial interpretation, and of their relative 
success and failure, makes it.clear that the precise manner in 
which legislative policies are helped or hindered by the detail of 
drafting, is in many respects by no means clearly appreciated 
either by draftsmen or by the legal profession. Such apprecia- 
tion can be greatly helped by stating facts drawn from the legis- 
lative and judicial history of statutes; but it is sometimes not an 
easy matter to interpret these facts as supporting definite con- 
clusions. There may be conflicting considerations, choice between 
which must remain a matter of legislative policy. 

This observation applies to some of the most fundamental 
aspects of legislative drafting. Reference may be made to such 
important problems as: the degree of definiteness of provisions ; 
the advisability and location of qualifying matter ; the desirability 
or necessity of enabling clauses; the difficulties caused by ming- 
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ling matter of record with matter of oral proof, and the ways in 
which these difficulties may be removed or reduced ; the admissi- 
bility of contracting out of statutes; the consequence of non- 
compliance with statutory requirements or violation of statutory 
prohibitions ; the functions of official checks and powers of deter- 
mination; the use of presumptions and of savings; the choice 
between various methods of regulation (publicity, certification, 
limitation and requirement, standardization) what may be hoped 
to be accomplished by each of these methods, and to what extent 
and for what purposes it may be necessary to call in aid the dele- 
gation of administrative powers. A good deal of the matter here- 
tofore presented by the committee under the head of “ Adminis- 
trative Regulations,” “ Penalties ” and “ Provisions for Licensing 
and Certification,” is of this type. 

Matter of this kind lends itself rather to reasoned exposition 
than to condensation into specific formulas. The lessons of legis- 
lative experience should be made available; but it can be made 
really available only to the thorough student of legislation, and 
not to the casual draftsman who wants advice and information in 
the most condensed form. The practical value of this class of 
matter will depend upon the future training of law students in 
the science of legislation, and upon the similar training of experts 
employed in legislative drafting bureaus. 

Second: Conclusions in the form of specific directions and 
model clauses. 

In a great many cases it is possible to indicate in a precise and 
simple fashion what the draftsman is to do and what he is to 
avoid. General directions can thus be framed regarding the 
arrangement of statutes in general; the numbering of sections, 
their length and sub-division and paragraphing, the use of print- 
ing devices for making matters and their relations conspicuous, 
the use and location of definitions, the cautions to be observed 
in legislation by reference. A good deal of matter of this kind 
was presented in the report of the committee to the Washington 
meeting in 1914. 

It is believed that drafting might be greatly improved by an 
agreement to be reached upon the appropriate form of titles. An 
effective method of accomplishing this would be to demonstrate 
the sufficiency of brief titles under the decisions of various states, 
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and the great advantages gained by brief titles not only in avoid- 
ing the risk of provisions not being within the scope of the title, 
but particularly in avoiding cumbersome requirements in en- 
titling amending acts. Very simple directions would be perfectly 
serviceable. 

Another matter, more difficult to dispose of, is that of the 
appropriate selection and designation of the persons charged by 
the requirements and prohibitions of statutes. A good deal of 
experimenting is done all the time, and in some cases a perfectly 
satisfactory solution may not be easily obtainable; but in any 
event the types of difficulties and alternatives of handling them 
should be brought together: the charging of principals, agents 
and servants, of one or both of the parties is a reciprocal relation, 
the difference between prohibitions and requirements, exculpating 
and guaranty clauses, primary and secondary liabilities, etc. 

In close connection with the last matter is that of penalties, 
which has a wider and an independent range, and which has been 
fully treated in the report presented at Salt Lake City in 1915. 

Many of the solutions that suggest themselves in the matter of 
“ Persons Charged ” and “ Penalties ” are capable of being stated 
in the form of model clauses, easily incorporated into any new 
statute. Model clauses can also be framed for many, if not most 
of the administrative provisions that are of constant recurrence in 
all kinds of statutes that depend for their operation upon official 
action. English legislation in particular has evolved such clauses 
on the basis of an experience extending through the entire 19th 
century, and many of them have become standardized and are in 
constant use in drafting new statutes. They are available for 
American legislation, sometimes as they stand, sometimes with 
slight modification. To a less extent, we find such standard 
clauses in our own legislation. They should be collected and made 
part of a drafting manual. 

Third: Conclusions in the form of codifying statutes. 

In a number of cases model clauses may with advantage be 
turned into what the English call clauses acts. That is to say, a 
statute is enacted which regulates the doing of things that may 
have to be done in connection with statutes to be enacted in the 
future. The subsidiary statute finds its operation when and in 
so far as it is incorporated by the later statute; and while the 
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later statute will be presumed to have incorporated the subsidiary 
provisions, the presumption may be negatived explicitly or by 
implication. The “clauses act” is therefore of unqualifiedly 
beneficial effect; if undesirable it may in any particular case be 
rendered inoperative. 

Such an act was drawn up and presented by the committee in 
its report made at Washington in 1914, under the title: “Sub- 
mission Provisions for Adoptive Acts.” This act provides how 
statutes are to be submitted to a local referendum, and applies 
according to its terms 

“Whenever any statute or ordinance shall provide that the 
statute or ordinance shall not take effect in any municipality until 
adopted by popular vote thereon.” : 
The act will serve to illustrate the general idea of a codifying 
statute of the kind here suggested. It serves the same purpose as 
a practice act or code of procedure, segregating and making uni- 
form what conceivably might be regulated anew for each par- 
ticular piece of legislation. 

Much of the administrative detail connected with legislation 
lends itself to treatment in this manner. In the past such detail 
has often been left entirely unregulated, not being considered as 
of sufficient importance. A statute simply provides that a license 
must be obtained and may be revoked for cause, and official 
routine takes care of the procedure. As a subject grows in 
importance, and interests subject to legislation become more alert, 
one or the other phase of the licensing procedure will be covered 
by explicit statutory provision, and the same may be done for 
administrative orders or acts of other kinds. Doubts may thus be 
resolved in advance, abuse prevented, and uniformity secured. 

It is impossible to determine in advance to what extent such 
legislation is feasible or desirable. In any event, it cannot be the 
task of your committee to draw up an indefinite number of 
statutes of this kind. A recommendation that presents itself in 
form of a drafted measure demands the closest scrutiny ; and such 
scrutiny it cannot receive at the hands of the American Bar Asso- 
ciation. If your committee deems it proper that some subject be 
put in form of a “ clauses act ” or codifying statute, it would sug- 
gest the turning over of that subject to the National Conference of 
Commissioners on Uniform State Laws for its consideration. 
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Outside of the Codes of Procedure, the most conspicuous ex- 
ample of “ clauses acts ” legislation is furnished by the Interpre- 
tation or Statutory Construction Acts which are found in prac- 
tically all the American states. In addition to defining terms of 
common usage, these acts also settle important problems in con- 
nection with the operation of statutes, so e. g., the matter of 
savings in case of repeals. 

American interpretation acts differ much in scope and content. 
Your committee believes that not only would uniformity of 
American legislation be aided, but the task of drawing up statutes 
in some respects materially simplified, if existing interpretation 
acts should be compared, harmonized and enlarged. The subject 
is sufficiently non-contentious to permit the hope that there will 
be no great opposition to so conservative a beginning of codifying 
legislation, and the subject is also of such a nature that it lends 
itself to the adding of new provisions should extensions be deemed 
desirable. 

The resolution passed by the Association in 1917, under which 
the work of your committee was continued, authorized your com- 
mittee to cooperate for the purpose with other organizations and 
individuals. Acting upon this power your committee invited to 
its meeting on April 13 representatives of the Committee on 
Legislative Drafting of the National Conference of Commis- 
sioners on Uniform State Laws. In response to this invitation 
Mr. Samuel Williston and Mr. Sanborn, of that committee, 
attended the meeting. As the result of a joint discussion between 
the members of the two committees present, the following reso- 
lution was adopted by your committee: 

“ Resolved: 1. That in considering methods of improving the 
drafting of statutes, the Committee on Legislative Drafting of the 
American Bar Association has reached the conclusion that the 
drafting of statutes could be considerably aided by a careful 
revision of existing interpretation statutes ; 

“2. That we regard it as desirable that if practicable a revised 
interpretation act should be uniform throughout the country ; 

“3. That this committee directs the Chairman to draw these 
conclusions to the attention of the National Conference of Com- 
missioners on Uniform State Laws and to express the hope of this 
committee that the Conference will undertake to draft a uniform 
statute on the subject.” 
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A communication in accordance with the three clauses of the 
resolution has been made by the Chairman of your committee to 
the President of the National Conference of Commissioners on 
Uniform State Laws. The President of the National Conference 
of Commissioners on Uniform State Laws has stated that he 
would lay the matter before the next annual meeting of the 
Conference. 

At a meeting of your committee in New York on April 13, after 
consideration of tentative drafts submitted under the chapter 
heads of “ Penalties,” “ Powers for Information ” and “ Hearing 
and Evidence,” a model style of admonition to the draftsman was 
finally approved in which it was decided that those chapters should 
be recast, and in which all subsequent chapters under the second 
general division of specific directions should be written. 

The actual preparation of chapters in the manual has not 
progressed as rapidly as your committee had intended it should, 
but the delay on this line is due to the fact that the services upon 
which your committee had relied have very largely been absorbed 
by patriotic work in the prosecution of the war, to which this 
work, like all others, is very properly subordinated. Accordingly 
only a small part of the appropriation made for the work of your 
committee in the past year has been expended. 

Your committee recommends the adoption of the following 
resolution : 

“ Resolved, That the Special Committee on Legislative Draft- 
ing be continued and directed to continue to prepare for submis- 
sion to this Association a standard manual of legislation, and the 
committee is hereby authorized to cooperate for the purpose with 
other organizations and individuals; and the committee is further 
authorized to continue any research pertaining to the improve- 
ment of the form of our statutory law and report the results of its 
investigations to this Association.” 

Ernst FREUND, 
THoMAS I. PARKINSON, 
Wo. H. Loyp, 

Wm. Draper Lewis. 
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REPORT 


OF THE 


COMMITTEE ON NOTEWORTHY CHANGES IN STATUTE LAW 
FOR THE YEAR 1918. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


' To the American Bar Association: 
In view of the importance of the war legislation now being 
enacted by Congress and the state legislatures, your committee 
has had prepared a tentative review covering the acts of Congress 
approved prior to June 15, and the state statutes then available 
dealing with problems arising out of the war. 

While technically it is true that the war power is vested in 
Congress and not in the state legislatures, nevertheless war con- 
ditions expand the state’s police power and subject individual 
rights to further regulation than would be deemed reasonable in 
peace times. The compulsory labor acts enacted in many states 
would in peace times probably be considered a gross invasion of 
the constitutional right to be idle. Moreover, there has been much 
state legislation supplementing the war acts of Congress. In some 
instances these supplemental acts are unquestionably desirable, 
as, for example, the New York act which amended the definition 
of time contained in the state statutes to accord with the federai 
daylight saving act. But in many instances the state acts, because 
of their variation not only from one another, but also from the 
federal law, cause confusion and lack of uniformity. 

Congress has defined and provided for the punishment of the 
crimes of disloyalty, seditious utterance and sabotage. Under 
these laws, enforced in the federal district courts, we are likely to 
have some degree of uniformity in the punishment of disloyalty. 
If each state is to enact its own law in this difficult field we shall 
have not only serious questions of conflict between the state and 
the federal statutes, but also an unsatisfactory effort by the 
inferior criminal courts of each state to work out an interpreta- 
tion of the state statute and a determination of the kind of act or 
utterance which constitutes punishable disloyalty. Where the 

federal power is undisputed and has been exerted, it seems unde- 
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sirable that the states should pass duplicating or conflicting 
statutes. Where there is doubt of federal power or other obstacle 
to the accomplishment of the desired end through the machinery 
of the federal government, state enactments supplementing the 
federal, and carefully adjusted to them, are unquestionably desir- 
able. Perhaps there is no better illustration of the possibilities 
of confusion and conflict than that which exists in the mora- 
torium legislation, federal and state, exempting from civil 
process or otherwise protecting the civil rights of men in the 
service. An action which under the federal law may be com- 
menced, but stayed, is under the North Dakota law absolutely 
void. 

While federal legislation gives uniformity of provision through- 
out the country, it does not assure uniform interpretation and 
application in the various district courts. This has been demon- 
strated by the administration in different federal districts of the 
espionage act. Moreover, it is possible that the tendency to 
increase the number of federal crimes may result in overcrowding 
the federal criminal courts. The war acts of Congress have added 
an enormous number of violations of law which are now punish- 
able in the federal courts. Perhaps it may be possible to provide 
for the trial of criminal cases arising under federal statutes in 
the state criminal courts as civil cases arising under such federal 
statutes as the Employers’ Liability Act are now tried in state 
courts. 

The power of Congress under and within our constitution not 
only to organize and equip armies, but also to control and organ- 
ize the social and economic forces of the country for the prosecu- 
tion of the war, is illustrated by many recent enactments. Our 
fighting forces must not only be equipped for the conflict, but 
they must also be freed from the annoyance of litigation involving 
their civil rights and duties; therefore, Congress has enacted an 
elaborate moratorium or stay law adapted to the peculiar needs 
of various kinds of civil obligations. The government must have 
ample forces of civilian employees at the capital; therefore, Con- 
gress, in order to provide housing facilities at reasonable rates, 
has practically prohibited the raising of rents or the eviction of 
present tenants from dwelling places within the District of 
Columbia. Many other illustrations are contained in the accom- 
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panying review of the power exercised by Congress not only to 
centralize our governmental activities, but to subordinate indi- 
vidual rights and interests to the welfare of the nation in war 
times. Many of these war enactments are couched in broad and 
indefinite language, affording justification for interpretations 
favorable to the broadest exercise of executive discretion. It is 
not to be expected that the executive, except in cases of emergency, 
will exercise his powers under these statutes to the limit which 
they authorize, but they stand on our statute books as an effective 
answer to those who assumed that our constitutional limitations 
and our federal system were inconsistent with efficient organiza- 
tion of the people for the conduct of a modern war. - 

There is interesting variety in the provisions made by Congress 
for distribution of the financial burden or other hardship involved 
in some of the regulations of private right coritained in the war 
acts. The compensation provided for the railroads differs from 
that provided for steamships taken by the government. Land- 
lords whose premises are occupied by the dependents of a soldier 
may lose three months’ rent under the operation of the stay laws. 
The vendor under an instalment contract may lose either his 
right to resume possession or the payments which he has already 
received. On the other hand, the insurance company, while re- 
quired to keep in force a policy on the life of a man in the service, 
is protected by government bonds against any loss of premiums. 
Generally, however, it is true that within reasonable limits Con- 
gress has placed on the treasury, thereby distributing on the 
people at large, the cost of those arrangements and regulations 
which are found necessary for the successful prosecution of the 
war. 

Not all the war acts are definitely limited to the period of the 
war and a specified time thereafter. Some are general acts which 
will remain on the statute books to be operative at any time 
“ when the United States is at war.” This question of the period 
of operation of the war statutes may become important. Acts 
passed during the Spanish War, which were intended only for 
the period of the war, but were not expressly confined to that 
period, were subsequently enforced in peace times. So it may be 
with some of the acts now being passed for war purposes. How- 
ever this may be, it seems certain that even temporary war 
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legislation may have permanent results. It is unlikely that the 
railroads will be returned to private control without a revision, 
in the light of the experience gained in federal operation, of our 
interstate commerce laws. 

This report is necessarily tentative, because at the time of its 
preparation Congress was still in session and the statutes passed 
by a number of the state legislatures were not yet available. The 
committee felt justified in presenting this incomplete review of 
the legislation of the year because of the volume and the interest- 
ing nature of the war legislation. It is manifestly impossible to 
interpret accurately the scope and effect of current legislation in 
advance of its actual operation, but the committee submits the 
comments contained in the accompanying review as a possible 
help to the members of the Association in their study of the 
statutes. It is our intention to revise and complete this report 
for submission at the annual meeting of the Association. The 
Committee would be glad to have criticisms and suggestions for 
the completion of an accurate review. 

Respectfully submitted, 
Tuomas I. PARKINSON, 
Wituiam H. Loyp, 
DonaLp R. RicHBeEra, 
JOHN J. SULLIVAN, 
JosEPH N. TEAL. 


TENTATIVE REVIEW OF 1918 LEGISLATION. 


This review covers all important enactments of the second ses- 
sion of the 65th Congress available on June 15, and also the state 
acts then available supplementing the federal war acts or other- 
wise dealing with conditions due to the war. 


MoratoriumM.—Stay Laws. 

The only general moratorium law thus far enacted as the result 
of this war is a Maryland statute (Sp. 1917, Ch. 21) authorizing 
the Governor to declare successive legal holidays with the same 
effect on commercial transactions and legal rights and duties as 
Sundays. The so-called moratorium laws enacted in the other 
states and the recent act of Congress are in reality merely laws 
for the protection of the civil rights of persons in military service. 
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The Federal Act, No. 103, applies to proceedings in all the 
courts, federal, state or district, in the country. It was enacted 
in pursuance of the war power, for the purpose of protecting 
persons in the service “from harassment and injury to their 
civil rights during their term of service and to enable them to 
devote their entire energy to the military needs of the nation.” 
It does not interfere with the commencement of actions by or 
against persons in the service. It does not exempt such persons 
from civil process or as a matter of right grant a stay either of 
action or of execution. Instead, it confers upon the courts wide 
discretionary powers to protect the civil rights of those per- 
sons in the service whose ability to prosecute or defend an action, 
to comply with certain continuing contractual liabilities, or to 
satisfy a judgment, is materially affected by such service. The 
benefits of the act may, in the discretion of the,court, be extended 
to sureties and guarantors of persons in the service. Provision is 
made for certificates by the war and navy departments which are 
prima facie evidence of service and the time of its beginning and 
ending. The act expires six months after the end of the war.’ 

The proponents of the federal act urged it in preference to 
state legislation on the grounds, first, that the latter might be 
unconstitutional because the states do not possess the war power 
and because the federal constitution prohibits state legislation 
impairing the obligation of contracts; and, second, that uniform 
protection to men in the service is desirable and there is no hope 
of obtaining uniform state legislation. In some of the states, 
however, apparently because of a doubt as to the constitutionality 
of the federal act in its application to the state courts, an effort 
has been made to secure both uniformity and validity by reenact- 
ing the federal act. Mississippi (Sp. 1917, Ch. 36), Montana 
(Sp. 1918, Ch. 8) and New Jersey (Ch. 128) are practically 
duplicates of an early form of the federal act before its amend- 
ment and final passage. The principal differences between these 
state acts and the federal act are the omission from the former of 
the insurance provisions and the provisions extending protection 
to guarantors and sureties. 


‘For explanation and defense of this act, see 12 Ill. L. Rev. 449, 
February, 1918. For criticism, see ‘“ Moratory Legislation in United 
States,” by Frederic C. Dunham, address before Association of Life 
Insurance Presidents. And see Conference Report, Congressional 
Record, p. 2983 (February 27, 1918) and 27 Yale L. Rev. 802.) 
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The provisions of the federal act and the analogous provisions 
of the remaining state acts may be summarized for comparative 
purposes as follows: 

(a) Judgments for Default of Appearance.—The plaintiff 
before taking such judgment in any court must file an affidavit. 
If the affidavit shows that defendant is not in the service, judg- 
ment for default may be taken as heretofore. If the affidavit fails 
to show that defendant is not in the service, judgment for default 
can be taken only on an order of the court; and if the affidavit 
shows that defendant is in the service, no such order shall be made 
without the appointment by the court of an attorney to represent 
the defendant. Any such judgment entered against a person in 
the service may be opened. within 90 days after the end of his 
service if it appears that he had a good defense, the presentation 
of which was prejudiced by his service. Massachusetts (Ch. 342, 
$18) grants as a matter of right a writ of review of such judg- 
ments. Nebraska (Sp. 1918, 8), prevents judgments by default 
and provides for discretionary stays at any stage of any proceed- 
ing against men in the service. The other state acts contain no 
provision in this regard. 

(b) Stay of Action or Execution.—Actions commenced by or 
against a person in military service may, on the court’s own 
motion, and shall, on application, be stayed. Actions begun 
before entry into the service are not to be stayed, but proceed as 
usual to judgment. If judgment be entered against a person in the 
service, whether the action was begun before or during the service, 
the court may, and on application shall, stay execution or vacate or 
stay attachment or garnishment. A stay either of action or of 
execution is, however, only to be granted where the ability of a 
person in the service to prosecute or defend the action or to comply 
with the judgment is materially affected by his service. A stay, if 
granted, may be on such terms and conditions as the court deems 
proper. One of the conditions expressly suggested by the act is 
that a stayed judgment be payable in instalments. The authori- 
zation by an Act of Congress of instalment judgments in state 
courts seems a stretch of federal power, but if Congress has the 
power to authorize a stay of execution in the state courts it prob- 
ably has power to require as a condition of the stay that portions 
of the judgment be paid at specified intervals. The act is silent 
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as to the possibility of obtaining priority by a levy on personality 
despite the stay of execution. 

The state acts vary from a total exemption from civil process to 
an authorization of judicial stay in specified cases. Wisconsin 
(1917, Ch. 409) exempts from civil process for three years 
from entry into the service and requires a stay of suits pending 
at the time of the passage of the act. Iowa (Ch. 380) exempts 
from contractual payments and from execution. This act does 
not prevent the commencement of action, but requires the trial 
to be continued until six months after the war. Texas (Sp. 1917, 
Ch. 5) relieves a defendant in the service from the necessity of 
answering in civil cases until after the war, and (Ch. 4) requires 
all sales of real property in foreclosure to be confirmed by the 
court. Oregon (1917, Ch. 275) postpones foreclosure of mort- 
gages and execution of judgment until 60 days after the war. 
It should be noted that these acts grant the benefits of the stay 
to all persons in the service irrespective of their ability to meet 
their financial obligations, and also that the court is given no 
discretion to refuse the stay or to make it conditional. Maine 
(1917, Ch. 273) requires a stay of actions against persons in the 
service unless the court thinks that a continuance would do 
“ creat injustice.” This act also provides for a continuance in 
cases brought by persons in the service. Except in actions for 
rent, wages or money due in a fiduciary character, Maryland (Sp. 
1917, Chs. 22 and 23) authorized a stay of action or execution 
of application if the court deems it in the interest of justice and 
if the applicant give bond or comply with other conditions im- 
posed by the court. This is effective for six months after the end 
of the war unless the court rescinds it and orders proceedings 
resumed. A stay is authorized in the discretion of the court by 
Massachusetts (1917, Ch. 342, $19) if the defendant is in the 
service and absent from the state. North Dakota (Ch. 10) 
declares void any proceeding to recover debt or foreclose a lien 
taken against a person in the service; but in order to prevent 
depreciation permits the court to order the sale of property sub- 
ject to a lien, upon the entry of a bond to protect an owner in the 
service. South Dakota (Ch. 55) exempts persons in the service 
from any payment under a contract, expressly excepting a life 
insurance policy. This act also suspends execution, foreclosure, 
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etc., until one year after the end of the war, or the end of the 
service. It also suspends absolutely all pending cases and forbids 
the commencement of any action, including actions by public 
officers against persons in the service. Provision is made, how- 
ever, for application to the court to proceed with or commence 
such an action where it is necessary “ for the preservation or pro- 
tection of the civil or property rights of either party.” If such 
application be granted, the court must “ effectively protect, con- 
serve and preserve the civil and property rights ” of the person in 
the service. This South Dakota act also contains an interesting 
provision requiring notice to the county council of defense of 
application for permission to commence or proceed with an action 
against a person in the service, and for an investigation and 
report by the council of its recommendations to the court. The 
council may appoint an attorney to appear in court and repre- 
sent the defendant. Both the Dakota acts make express pro- 
vision for probate cases in which any person in the service is 
interested. 

(c) Statute of Limitations.—The federal act provides that the 
period of military service is to be excluded from the computation 
of time limited for the bringing of an action by or against persons 
in the service. This applies to causes of action accruing prior to 
or during the service and to limitations established before or 
after the passage of the act. Provisions tolling the statutes of 
limitations are contained in most of the state acts above cited 
and in Maryland (1917, Ch. 19). 

(d) Rent.—The federal act postpones’ for three months the 
landlord’s summary remedies without resort to a court by evic- 
tion or distress where the rent does not exceed 50 dollars and the 
premises are occupied as a dwelling by the dependents of persons 
in the service. In states where summary remedies to secure 
possession are available they may be used by the landlord where 
the rent exceeds $50 per month; but where, as in New York, evic- 
tion involves court proceedings, such proceedings might be stayed. 
Except in Maryland, where actions for rent are expressly ex- 
cepted from the stay provisions, the state acts do not contain 
special provision for rent cases. Actions for rent would, there- 
fore, be subject to stay as other contract actions, but the landlord 
might, except for the federal act, use his summary remedies. 
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(e) Instalment Contracts—The federal act takes from a con- 
ditional vendor or a lessor his summary remedies to resume 
possession for failure to pay instalments due under the contract. 
Possession may only be resumed under order of the court and 
may be made dependent on the return of instalment payments 
already made. Proceedings to recover the remaining instalments 
may be stayed or the court may make other equitable disposition. 

(f) Mortgages.—The federal act makes the mortgagee’s sum- 
mary remedies subject to an order of court and provides for a 
stay of proceedings on the mortgage. This provision applies only 
to “ obligations originating prior to the date of the approval of 
this act ” and then only to mortgages upon property owned by 
a person in the service when he enters the service as well as at the 
time of application for the stay. With respect to both instalment 
contracts and mortgages a broad power is given to the court to 
make such other disposition of the case as may be equitable to 
conserve the interests of all parties. This seems a broad and 
undefined power which Congress undertakes to vest in the courts 
over the remedies, and therefore in effect over the rights of 
litigants under valid contracts. The only provisions dealing with 
mortgages and other liens on property of men in the service con- 
tained in the state acts are noted above in the note to “ b.” 

(g) Insurance-—The scheme adopted by the federal act for 
the protection of life insurance policies and benefit association 
memberships is peculiar. An application by the insured when 
filed by the insurer constitutes an acceptance of the provisions of 
this act and entitles the policy to the benefits of the act. Certain 
policies may not be brought within this act: For example, those 
for more than $5000 and those containing a provision making 
them voidable if the insured enters the military service. Policies 
brought within the act may not be lapsed or forfeited for non- 
payment of premium during service or for one year thereafter. 
While the insurer, like the conditional vendor, loses his summary 
remedy he is not saddled with the whole burden of the protec- 
tion given to the man in the service. The insurer must keep the 
policy in force despite the insured’s failure to pay the premium, 
but the United States guarantees the insurer against loss. This 
is accomplished by requiring the insurer to report monthly the 
amount of premiums on policies brought within the act, overdue 
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for 30 days, and by requiring the Secretary of the Treasury to 
deposit with the insurer registered United States bonds as 
security for the defaulted premiums. These bonds are to be held 
until final settlement, which is to take place one year after the end 
of the war. The United States is given a lien on any policy which 
it thus protects. If the insured does not within one year after 
the end of his service pay his defaulted premiums, the policy is to 
be void, the insurer must pay the cash value and out of it pay 
the defaulted premiums. If on final settlement the insurer shows 
a loss of premiums, the United States is to pay the amount of the 
loss, whereupon the bonds deposited with the insurer are to be 
returned. The effect is to use the credit of the United States, 
and ultimately its funds, to protect the insurance company. It 
is true the company loses the right to lapse a policy and thereby 
avoid further liability under it, but otherwise it is protected 
even to the extent of 5 per cent income on the amounts of the 
defaulted premiums. The landlord may lose three months’ rent 
under the provisions preventing eviction, but an insurance com- 
pany cannot by any chance lose anything. It would seem not 
even to be inconvenienced by delay. Indeed, companies doing 
an industrial business on the weekly payment plan will avoid 
the cost of collecting premiums. (The state acts, staying pay- 
ments under contracts, do not affect the insurance policies be- 
cause of the unilateral nature of the contract. Some of the 
state acts expressly except the insured contract, but it is evident 
that mere staying of the insured’s liability does not place any 
liability on the insurer. Some such administrative provision as 
that contained in the federal act is required unless the insurance 
contract is to be rewritten by legislation so as to impose a new 
liability which it did not contemplate. The acts have not done 
this, but it is interesting to note that by their changes in the 
remedies available for the enforcement of other contracts they 
have in some instances practically changed the rights and lia- 
bilities under the contract.) 

(h) Taxes.—The federal act prohibits without leave of court 
any proceeding to enforce payment of a tax or assessment on real 
property 6wned and occupied for dwelling or business purposes 
by a person in the service or his dependents, provided ability to 
pay the tax is materially affected by the service. Proceedings in 
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such cases may be stayed until six months after the end of the war. 
In case of sale for taxes, a right to redeem in addition to that 
given by the laws of the states is granted for a period of six 
months after the end of service. These tax provisions apply 
only to taxes on real estate. The question of relief from 
federal or state income taxes seems not to have been raised until 
too late for inclusion in the bill. This interference by Congress 
with the collection of state taxes certainly seems a stretch of 
federal power even under the elastic war power. 

The Iowa act exempts from taxes homesteads or, if none, 
$10,000 during the war. North Dakota and Montana (Ch. 14) 
provide that taxes on real and personal property shall be “ held in 
obeyance during the war.” South Dakota exempts homesteads or 
$5000 and prohibits the levy of a poll or road tax. Mississippi 
(Ch. 129) exempts from road tax or road work. Massachusetts 
(Ch. 49) éxempts from the poll tax. 

(i) Probate Cases.—The federal act does not provide for a 
stay of the clesing of settlement of estates or the segregation or 
other protection to the interest therein of a person in the service. 
Massachusetts expressly excepts probate cases from its stay law. 
The North and South Dakota laws, however, expressly provide 
for the protection of interests in estate, including the requiring 
of a bond from any other party interested in the estate. 

(j) Administrative Proceedings——The federal act protects 
men in the service from the loss of any rights subject to the public 
land laws. This provision is particularly interesting as the sole 
reference in these moratorium acts to administrative proceedings. 
In view of the very large number of administrative agencies, 
state and federal, which now have power, with or without hearing, 
to issue orders or take other action affecting property rights, it 
would seem that comprehensive provision for the protection of the 
soldier’s property during his absence in the service would require 
some provision for stay in these administrative matters, as well 
as in the more strictly judicial matters. Perhaps this omission 
is due to the fact that we do not yet fully appreciate the extent to 
which an administrative agency may affect property interests, 
as for example, in the case of an administrative order requiring 
extensive repairs to buildings which, if the owner fails to make 
them, may be made by an administrative agency at the owner’s 
cost. 
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FINANCES. 


The report of the Federal Farm Loan Board having disclosed 
a lack of funds available for farm loans, Congress (No. 95) 
authorized the treasury to purchase in each of the fiscal years 
ending June 30, 1918, and 1919, 100 million dollars of the bonds 
issued by any federal land bank. The provision of federal funds 
to enable the land banks to make advances to farmers was said to 
be essential to replace foreign, and to some extent private, loans 
withdrawn because of conditions due to the war. 

The Third Liberty Loan law (No. 120) authorizes the issue of 
12 billion dollars in bonds (which is $4,461,054,540 more than 
the bonds already authorized) at not exceeding 44 per cent, and 
provides that such bonds shall not enjoy the privilege of con- 
version if future issues be put out at a higher rate of interest, but 
they are to be accepted at par in payment of federal, estate or 
inheritance taxes. 

Neither of the previous Liberty Loan acts made any provision 
for the sinking of the debt. This act, either for the purpose of 
establishing a sinking fund or of stabilizing the market for 
Liberty Bonds, authorizes the Secretary of the Treasury to pur- 
chase annually not exceeding one-twentieth of any series of such 
bonds outstanding (except the unconverted 34s) at such price 
and on such terms as he prescribes, but at an average price for all 
purchases in any year not exceeding par. No provision is made 
for the sale of bonds so purchased, which suggests that this pur- 
chase was intended as a sinking-fund provision. On the other 
hand, the law does not require the purchase of any bonds by 
the Secretary, so that it can hardly be regarded as a sinking-fund 
provision. 

Whether or not these bonds are in a sinking fund is important 
because of existing federal laws relating to sinking funds and the 
bonds purchased for them. Section 3089 of the Revised Statutes 
contains a permanent annual appropriation “ of 1 per cent of the 
entire debt of the United States to be set apart as a sinking fund 
for the purchase and payment of the public debt in such manner 
as the Secretary of the Treasury shall from time to time direct,” 
and Section 3696 of the Revised Statutes provides “in addition 
to other amounts that may be applied to the redemption or pay- 
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ment of the public debt, an amount equal to the interest on all 
bonds belonging to the sinking fund shall be applied as the 
Secretary of the Treasury shall from time to time direct to the 
payment of the public debt.” To enable the Secretary to make 
the purchases required by this latter provision, Section 3688 of 
the Revised Statutes contains a permanent annual appropriation 
of a sum equal to the interest on all bonds belonging to the sinking 
fund to be used for the payment of the public debt. Bonds 
redeemed or purchased for the sinking fund are required by Sec- 
tion 2 of the Act of March 3, 1881, and by Section 3695 of the 
Revised Statutes to be cancelled. These provisions have been 
interpreted by the treasury to mean that although the bonds are 
cancelled and physically destroyed, the interest which would have 
accrued on them is added to the sinking-fund account. 

It is difficult to determine just what the law requires in the 
confused state of the statutes providing for redemption and can- 
cellation of United States bonds and for a sinking fund to redeem 
them. The Revised Statutes required the setting aside for sink- 
ing-fund purposes of a sum equivalent to 1 per cent of the out- 
standing debt and the interest on the accumulations in the fund. 
Moreover, the Revised Statutes contained permanent annual 
appropriations of sums sufficient to enable the treasury to set 
aside such sums. The fact is, however, that these sinking-fund 
appropriations have never actually been set aside for sinking-fund 
purposes. They have been carried on the books of the treasury 
as if they were accumulating, but they have been nothing but 
book accounts. As the Secretary of the Treasury stated in a 
letter to the Speaker of the House on February 1, 1911, “the 
sinking fund has had an imaginary existence.” At the same time, 
he recommended that the sinking-fund laws be repealed, because 
they had never been followed, except to set up a book account 
showing a balance in the fund of several hundred million dollars 
which had no existence in fact. Despite the frequent reeommenda- 
tions of the treasury that these laws be repealed, Congress has 
taken no action. The result of adding the redemption authoriza- 
tion contained in the Third Liberty Loan law to the existing 
sinking-fund laws seems to result in authorizing the Secretary 
of the Treasury to purchase annually 5 per cent of the outstanding 
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bonds of any issue and to require him to purchase for sinking- 
fund purposes not less than 1 per cent annually of the total 
outstanding debt. If the full authority of these laws be exer- 
cised, our war debt will be speedily amortized. 

In the War Finance Corporation Act (No. 121) Congress 
created a corporation for a term not exceeding 10 years and end- 
ing six months after the end of the war, with a capital stock of 
500 million dollars subscribed and owned entirely by the United 
States.. The corporation is managed by a board of directors con- 
sisting of the Secretary of the Treasury and four directors 
appointed by the President with the consent of the Senate. 

It is authorized to make advances to banks, bankers and trust 
companies on loans made by them to, or bonds purchased by them 
from, any person or corporation “ conducting an established and 
going business in the United States whose operations shall be 
necessary or contributory to the prosecution of the war.” ‘The 
corporation’s advances shall not exceed 75 per cent of the face 
value of such loans or of its estimate of the then value of such 
bonds. The bank borrowing from the corporation must turn 
over to it the securities held by the bank as collateral for the 
loans or purchases upon which the corporation makes advances. 
If, in addition to turning over all such collateral, the borrowing 
bank deposits with the corporation additional securities valued at 
33 per cent of the amount advanced by the corporation, the 
amount so advanced may be equal to 100 per cent of the bank’s 
loan or purchase. 

In addition to this power to advance from funds provided by 
the United States, money to assist banks which have in turn 
assisted businesses which contributed to the prosecution of the 
war, the corporation is authorized in its discretion to make 
advances to savings banks and institutions. The principal check 
on the amount of these advances is the requirement of collateral 
valued at 133 per cent of the amount of the advance and of 
interest at least 1 per cent in excess of the prevailing federal 
reserve bank discount rate. 

Moreover, the corporation is authorized to make direct advances 
to-established business concerns “ whose operations shall be neces- 
sary or contributory to the prosecution of the war,” where they 
are unable to obtain funds or reasonable conditions from the 

















Changes in Statute Law 447 





banks. Such direct loans to business shall not exceed 124 per cent 
of the corporation’s authorized capital and bonds ($437,500,000), 
which is almost equal to the authorized capital. Aggregate 
advances to any one person or corporation are not to exceed 10 per 
cent of the corporation’s capital; but this does not apply to 
advances to railroads. In effect, this provision authorizes a very 
substantial increase of the $500,000,000 appropriated by the rail- 
road control bill for government assistance to railroad financing. 

The corporation is also authorized to issue not exceeding three 
billion dollars in five-year bonds, which are to have “a first and 
paramount floating charge on all the assets of the corporation.” 
In view of the express declaration that the United States assumes 
no responsibility for the bonds, the security for them must be 
the assets in which the proceeds of the bonds and the original 
subscription are invested by the corporation. The market for 
such bonds will depend on the confidence of persons with capital 
that the corporation will preserve funds entrusted to it. Investors 
in these bonds, however, have always the security that there is a 
margin of safety for them in the five hundred million dollars 
contribution by the government. : 

This is an interesting instance of the creation of a corporation 
to conduct a governmental activity. Except for the power to issue 
bonds secured by its “ assets,” this corporation seems to have no 
function which might not as well be performed by a bureau in 
the treasury. The appropriation which it uses to make advances 
is the same in amount and not substantially different in purpose 
from that provided in the railroad control bill to enable the 
treasury to make advances to the railroads. In considering what 
activities of government can be best performed by a separate cor- 
poration as distinguished from a division of the Executive Branch 
of the government, it is interesting to note that the Emergency 
Fleet Corporation was created to hold and charter ships built or 
acquired by the Shipping Board. In the actual development of 
the board and the Fleet Corporation these functions have been 
reversed se that now the Fleet Corporation builds and the board 
leases or charters for operation. 

This War Finance Corporation Act also creates “a Capital 
Issues Committee,” with power to “ investigate, pass upon and 
determine whether it is compatible with the national interest ” 
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that any issue of securities in excess of $100,000 should be offered 
for sale. The committee’s jurisdiction does not extend to ordi- 
nary borrowing, but only to the sale of securities. Even within 
its jurisdiction the committee has no power to enforce its decision. 
However, its approval or disapproval of a proposed capital issue 
will probably be decisive of the ability of the issuer to market the 
securities. The act expressly declares that the committee’s 
approval is not to be construed as carrying with it the approval 
by the United States of the validity or worth of the securities. 
It will be difficult, however, to avoid in the public mind the 
impression that bonds or stocks offered “ with the approval of 
the Capital Issues Committee ” are not in some measure guaran- 
teed by the United States. The guarantee of the purity of food 
under the old food regulations operated in just that way. 

Another important act of Congress dealing with the nation’s 
finance is that (No. 139) authorizing the melting of 350,000,000 
silver dollars now in the treasury, and the sale and export of the 
resulting bullion to settle our commercial trade balances, espe- 
cially in the Orient. As the silver dollars are converted into 
bullion, silver certificates now circulating must be retired. To 
prevent the contraction in currency which this retirement of 
silver certificates would involve, this law authorizes an equivalent 
issue of federal reserve notes which are in turn to be retired as 
new silver dollars are coined and deposited in the treasury as the 
basis for the issuance of future silver certificates. 

By providing for the purchase by the United States at one 
dollar an ounce of practically all silver produced in this country, 
this law also has the effect of fixing the price of silver. The silver 
so purchased may likewise be used for the settlement of adverse 
trade balances, for coinage, and for commercial purposes. This is 
an interesting legislative device for securing the use of the silver 
contained in the deposited dollars and at the same time enabling 
the government to fix the price of silver by becoming practically 
the sole purchaser of new production. It is difficult to foresee its 
possibilities because they depend largely on the way in which the 
treasury officials use the broad discretion conferred upon them in 
making use of the available silver to readjust our trade balances. 
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INTERSTATE AND FOREIGN COMMERCE. 


Congress (No. 126) in the Webb Export Trade Law excepts 
from the provisions of the Sherman Anti-Trust Law associations 
for export trade, or agreements by such associations in the course 
of such trade; provided that such association or agreement is not 
in restraint of trade within the United States or of the export 
trade of a domestic competitor of such association. This freedom 
of associations and agreements for export trade from the restric- 
tions of the anti-trust laws is further qualified by the requirement 
that the association must not enter into any agreement or do any 
act which “artificially or intentionally enhances or depresses 
prices ” in the United States on commodities of the class exported 
by the association or which “substantially lessen competition 
within the United States or otherwise restrains trade therein.” 
The stock of an export trade association may be acquired and 
held in whole or in part by any other corporation, notwithstand- 
ing the provisions of the Clayton Act “ unless the effect of such 
acquisition or ownership may be to restrain trade or substantially 
lessen competition within the United States.” These export 
trade associations while partially freed from the anti-trust and 
Clayton laws are to be subject to the prohibition contained in the 
Federal Trade Commission Act against “unfair methods of 
competition.” This prohibition is to apply even to acts done 
outside of the United States. Certain information respecting 
their organization and management is required to be furnished by 
these associations to the Trade Commission, which is also given 
power to conduct investigation of any alleged violation by such 
associations of the laws dealing with restraint of trade and 
monopoly. The Trade Commission is given the powers to enforce 
its recommendations or findings contained in the Trade Com- 
mission Act. 

This act is intended to permit more cooperation between Ameri- 
can exporters in finding and supplying foreign markets. When 
other nations are taking an active part in stimulating, subsidizing 
or actually directing the expansion of their foreign trade, it is 
essential that the government of the United States either permit 
cooperation among individuals and corporations seeking to ex- 
pand our foreign commerce, or itself take a more active part in 
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that commerce. Government control of raw material and of 
shipping threatens to continue for some time after the termina- 
tion of this war. Whether this control must be extended to 
nationalization of foreign commerce will depend upon the wisdom 
with which we take unnecessary restraints off the initiative and 
activities of private business engaged in the export trade. Un- 
doubtedly, this law removes some of the more burdensome restric- 
tions on cooperation in industry for the development of our 
foreign commerce; but if we are to obtain from that commerce 
what our national welfare may demand after this war, it is 
probable that we shall be obliged further to remove restrictions 
and perhaps actively to render governmental assistance to those 
engaged in so disposing of our excess that it will bring to us 
what our financial and industrial conditions most require. 

This important act shows clearly the extent to which the courts 
and the Department of Justice are made part of the administra- 
tive machinery in the United States. Congress has; in effect, 
declared a general principle with certain broad qualifications and 
has not vested in any administration board or officer the duty of 
drawing up rules and regulations necessary for the operation of 
the act. Consequently, corporation heads must apply to the courts 
for a definition of the general language used in the law; the 
decisions of the Supreme Court must finally determine what, for 
example, is an agreement “which artificially or intentionally 
enhances or depresses prices.” Ought not a responsible adminis- 
trative body like the Trade Commission be directed to prepare 
and publish necessary rules filling out the details of the mere 
sketches contained in this act of what may and may not be done 
under it? The Commissioner of the Internal Revenue, aided by 
responsible expert advisers, elaborated and made workable the 
very general provisions of the War Revenue Act. The Consti- 
tution limits the extent to which final discretion can be vested in 
an administrative board, but that limit is very wide, and in any 
case, a corporate official following the regulations would be safe 
from a heavy criminal sentence, with its attendant disgrace, even 
if the regulation was finally held unconstitutional. This pro- 
cedure would certainly be a long step towards a responsible 
administration, and would relieve Conzress of much of the burden 
of detail under which it now struggles, or frequently, as in this 
act, simply throws off. 
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Congress by resolution (No. 20) has deferred until January, 
1919, the taking effect of Section 10 of the Clayton Act. That 
section prohibited any common carrier dealing in the securities 
or commercial articles of, or making any contract exceeding 
$50,060 annually with, any corporation or association if any 
director or officer of the carrier is also a director or officer of such 
corporation or association or has any substantial interest in the 
contract. 

GovERNMENT CoNTROL OF RAILROADS. 

By rider attached to the Appropriation Act (August 29, 1916), 
the President was authorized “ to take possession and assume con- 
trol of any system or systems of transportation or any part thereof 
and to utilize the same to the exclusion, so far as may be neces- 
sary, of all other traffic thereon for the transfer or transportation 
of troops, war material and equipment, or for such other purposes 
connected with the emergency as may be needful or desirable.” 
While this provision was undoubtedly aimed at the emergency 
then existing by reason of the disturbance on the Mexican border 
and the threatened railway strike, it was not limited to that 
particular emergency. In pursuance of this provision the rail- 
roads were placed under government control by an executive proc- 
lamation on December 28, 1917. On the theory that the railroads 
were thereupon under the control of the government and that 
additional legislation was required only to provide for compensa- 
tion to their owners and for their operation by government 
agencies, Congress enacted what is known as the Railroad Control 
Law (No. 107). 

Under the constitutional provision requiring just compensa- 
tion for property taken, the nature and amount of the compensa- 
tion to which the railroad companies were entitled for the depri- 
vation of the use of their property involves a judicial question 
which no act of Congress could affect. Congress, however, in 
order to avoid the delays and difficulties of litigation to determine 
the compensation payable to the railroads, authorized the Presi- 
dent to contract with the companies on the terms and conditions 
specified in this law for the payment of an annual sum not exceed- 
ing a specified maximum which, roughly speaking, is to be deter- 
mined for each road by the average annual railway operating 
income during the three years ending June 30, 1917. This stand- 
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ard return was fixed by Congress not as an indication of the 
compensation which the railroads might recover by judicial pro- 
ceedings, but as the maximum which the executive might agree 
to pay in order to avoid judicial proceedings. 

The government will pay all taxes, state or federal, assessed 
during the period of federal control, except the excess profits tax 
and the corporate income tax. These latter taxes, therefore, must 
be paid by the company out of the payments made to it by the 
government. With respect to the effect of government control on 
state taxation of the railroads, the act expressly provides that it 
shall not affect “ existing laws or powers of the states in relation 
to taxation.” A provision inserted in conference limiting in- 
creased state taxes on railroads under government control to the 
percentage of increase of the state taxes on other property in the 
state, was dropped from the bill just before its final passage. 
There is, therefore, nothing to prevent the state’s imposing 
increasingly heavy taxes on the railroads at the expense of the 
government. It would seem that the states might also impose 
heavy taxes on the income received by the railroad companies 
from the government as compensation. Such taxes could not be 
said to interfere with or impose any burden on interstate com- 
merce, because these companies-in their corporate capacity are 
no longer engaged in interstate commerce, and taxation, even to 
confiscation of their corporate funds, would not impose any 
burden on that commerce. Under the circumstances it would 
seem that there is need for constant appeal to the states to recog- 
nize that any taxes on the railroad property are in effect a burden 
upon the national treasury, and that taxes on the railroad com- 
pany’s compensation in effect defeat the national purpose which 
inspired Congress to enact this bill; namely, to stabilize the 
financial markets of the country by providing funds for the pay- 
ment of bond interest and stock dividends on railroad securities. 

When the government assumed control of the railroads they 
were subject to both federal and state regulation. These regula- 
tions relate to rates and service as well as to the preservation of 
public safety. Practically all of them apply to persons or cor- 
porations engaged in the business of a common carrier and none 
of them was in terms applicable to a railroad conducted by the 
federal government. Had Congress said nothing about the 
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application of these laws to the railroads under government 
control, it is doubtful if any of them would have applied. What 
Congress said was that these regulatory laws are to continue to 
apply to the roads while under federal control, except in so far as 
they are inconsistent with federal control or any order issued by 
the President. This is not a delegation to the President of power 
to say that laws now applicable to the roads shall cease to apply 
to them, but it is a congressional declaration that certain regula- 
tions shall apply to government-conducted railroads until the 
President orders otherwise. 

The President is authorized to initiate rates, but they are 
required to be “reasonable and just” and they are subject to 
review by the Interstate Commerce Commission. The act directs 
the commission to consider when reviewing the President’s rates 
the circumstances caused by war conditions and the need for 
additional railroad revenues, but apparently leaves with the com- 
mission the power to set aside or revise the rates. Some doubt, 
however, as to the commission’s power may arise from the fact 
that the commission’s authority in this respect is contained in 
language which authorizes it to make such findings and orders 
as are authorized by the act to regulate commerce. That act 
authorizes orders against “common carriers” and does not 
specifically authorize any orders against a government-controlled 
or operated railroad. 

It is difficult to determine from the law the exact position of 
the railroad corporations during government control. The law 
contemplates suits against the companies on both tort and con- 
tract liabilities arising from operation of the roads and provides 
that in such suits the company shall not make defense on the 
ground that it is an agency of the federal government. The exact 
position of the companies with respect to such liabilities will 
probably be more definitely determined by the contracts made 
with the government in pursuance of this act. With respect to 
suits by employees, the act seems to continue the Federal Em- 
ployers’. Liability Act until it is set aside by executive order. 
Meanwhile, there is doubt whether the Federal Workmen’s Com- 
pensation Law applies to the railroad operating employees. For 
some purposes the railroad employees are undoubtedly employees 
of the federal government under this act. Unless the contracts 
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clear up these matters, the courts will be left with difficult prob- 
lems involving the rights of the shipping and travelling public, 
the railroad employees and the security holders, arising from gov- 
ernment control under this general act. 

Federal control is to continue during the war and not exceeding 
one year and nine months after the ratification of the treaty of 
peace. It is to be expected, however, that this temporary opera- 
tion by the government will develop conditions which will require 
a complete revision of the attitude of the government toward the 
railroads and of the regulatory laws heretofore applicable to rail- 
roads under private control. 

Congress (No. 138) authorizes the government to take control 
of street and interurban railroads necessary for the transportation 
of shipyard employees. 


SEDITION. 


Congress (No. 150) amends Section 3 of the Espionage Act to 
include those who wilfully utter, print, write or publish (a) 
disloyal, profane, abusive or scurrilous language about our govern- 
ment, constitution, military forces or their uniforms or flag, or 
(b) language intended to incite or encourage resistance to the 
United States or promote the cause of its enemies, or (c) language 
advocating curtailment of production of things necessary to the 
prosecution of the war with the intent to cripple such prosecution, 
or (d) who wilfully display the flag of a foreign enemy, or (e) 
who advocate or defend any of the above acts. Violators are 
subject to $10,000 fine or imprisonment for not more than 20 
years. A government employee or official is also to be dismissed 
at once “ by the authority having power to-appoint a successor.” 
Apparently such an authority need not wait until a conviction 
by the courts nor even give an administrative hearing to the 
employee or official deemed to be a violator. Such an arbitrary 
discretion is at least capable of great injustice in its use. Diffi- 
culties, too, may arise where the appointive power is divided; 
for example, where exercised by the President with consent of the 
Senate and no express provision that the President alone shall 
have the power of dismissal. This. federal amendment closely 
follows the Montana Act (see Mont., Sp. 1918, Ch. 11). The 
latter, however, also includes in its definition of sedition any 
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language intended to obstruct the operation of the draft law or 
enlistment service. Nebraska (Sp. 1918, 5) contains a detailed 
definition of sedition and extensive provision for its punishment. 

New Jersey (Ch. 44) makes it “a high misdemeanor” to 
incite insurrection or sedition or to advocate hostility to or 
subversion of the federal or state government, or to be a member 
of an organization for, or attend a meeting for the purpose of, 
encouraging such hostility. This act is limited to promotion of 
insurrection or hostility to government. 

Texas (Sp. 1918, H. B. 15) punishes the uttering or printing 
of seditious language. Seditious language is described as that 
which is disloyal, abusive or calculated to bring into disrepute the 
United States, its military forces or flag, or its entry or con- 
tinuance in the war. It is provided that the suspended sentence 
law shall not apply to convictions under this aet. It is made the 
“ duty ” of any person who hears or knows of any violation of this 
act to report to an officer having power to arrest any violation of 
this act of which such person knows. There is no penalty for 
failure to perform this “ duty.” ; 

Treason is punished by life imprisonment and disqualification 
to hold public office by South Dakota (Sp. 1918, Ch. 64). It is 
defined to “ consist in levying war against the state, or in adher- 
ing to its enemies, or in giving them aid or comfort.” No person 
is to be convicted except on the testimony of two witnesses to the 
same overt act or confession in open court. At the same session 
(Ch. 65) it was made a crime to fail immediately to disclose 
knowledge of the commission of the crime of treason. 

Advocating or advising any person in the state who is of mili- 
tary age not to enlist is penalized by Wisconsin (Sp. 1918, Ch. 
13) and by New Jersey (Ch. 36). Such advice, if oral, is punish- 
able only if uttered in a public place or at a meeting of more than 
five persons. Advice or advocacy, oral or written, of non-assist- 
ance in the prosecution of the war is punishable under any 
circumstances. 

Maryland (Ch. 281) enacts the uniform law penalizing im- 
proper use of the flag. Georgia (1917, No. 164) is a similar law, 
and Montana (Ch. 12) and the Texas sedition law, supra, 
increase the penalty imposed by existing law for abuse of the flag. 
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SABOTAGE. 


Congress (No. 135) imposes a maximum punishment of 
$10,000 fine and 30 years imprisonment on any person who with 
intent to or with reason to believe that his act may injure or 
obstruct the United States (or any other nation at war with a 
nation with which the United States is at war) in prosecuting 
the war, wilfully injures or destroys 

(a) any article “ intended for, adapted to or suitable for use ” 

by the United States in connection with the war; 

(b) or any place where such articles are being produced, 

stored or transported ; 

(c) or any military or naval station ; 

(d) or any means of transportation, including ships at sea; or 

(e) any plant or equipment furnishing water, light, heat, 

power or facilities of communication to any of the places 
above mentioned. 

Like punishment is imposed on any person who with similar 
intent wilfully makes or attempts to make in a defective manner 
any war material, tools, machines, etc., used in the production of 
war materials. The act is by its terms limited to the destruction 
of war materials, premises and utilities related to the preparation 
or conduct of the war. However, it prohibits the destruction of 
any article “ suitable ” for use in connection with the war. There 
is hardly anything which would not fall within this description. 
It also forbids the injury to any place where any article, the 
destruction of which is forbidden, is produced, stored, trans- 
ported, etc. It would be hard to think of any place which does not 
produce ‘or contain an article which is “ suitable ” for use in con- 
nection with the war. Therefore, the act is in effect a prohibition 
of destruction or injury to property with intent to interfere with 
the prosecution of the war. It is also a sabotage act in that it 
imposes heavy criminal penalties for defective workmanship. 
One of the most drastic provisions of this act authorizes the 
Postmaster General, when satisfied that any person is using the 
mails in violation of this act, to order mail addressed to such 
person returned as “ undeliverable.” 

Montana (Sp. 1918, Ch. 7) makes it a felony to teach or advo- 
cate or justify criminal syndicalism or sabotage. The same 
penalty is imposed on any one who helps to organize or becomes a 
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member of any organization which teaches, advocates or “ sug- 


gests ” criminal syndicalism or sabotage. It is likewise made a 
felony to participate voluntarily or be present in any meeting, 
the purpose of which is to advocate, teach or suggest these crimes. 
The owner or person who knowingly permits such a meeting to 
be held on his premises is made guilty of a misdemeanor. Syn- 
dicalism, as defined by the act, is the advocacy of any resort to 
violence as a means of enforcing reforms. Sabotage, as defined, 
is the unlawful destruction of property. It should be noted 
that this act while punishing teaching or justifying sabotage does 
not punish sabotage itself. That is, there is no penalty imposed 
for the destruction of property, but only for its advocacy or 
justification. 

South Dakota (Ch. 38) punishes destruction or attempt to 
destroy life or property by the use of any liquid, chemical, 
mechanical apparatus, current or other device in pursuance of 
the doctrine of criminal syndicalism.* North Dakota (Sp. 1918, 
Ch. 12) punishes “sabotage in the first degree” by imprison- 
ment from one year to life. This crime is defined as the setting 
on fire directly or by means of chemical or mechanical apparatus 
or sun-glass or electric current of food for man or beast or build- 
ings or cars where food is stored; or poisoning work or food- 
producing animals in order to hinder the owner’s food-producing 
operations. An attempt at sabotage in the first degree, the 
hindering of harvesting or threshing of crops by injury to 
machinery through placing foreign substance in the grain to be 
harvested or threshed, or destruction of property in order to 
hinder the United States in prosecuting the war, constitute 
sabotage in the second degree. The penalty for this crime is 
again imprisonment only, though limited to 20 years. 

New York (Ch. 337) makes it a felony punishable by 5-25 
years imprisonment to injure or destroy military stores, raw 
materials for the production of such stores, buildings or vessels 
used by military forces or materials for the construction or opera- 
tion of such buildings or vessel, buildings or machines used for the 


2 See also Ordinance No. 62321 of Spokane, Washington, and Idaho 
1917, Ch. 145, and Minnesota 1917, Ch. 215 to same effect. And see 
Nebraska (Sp. 1918, 9). 
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production of military stores, railroads or railroad equipment, 
highways, canals or bridges. 

By Montana (Sp. 1918, Ch. 2) the possession of firearms is 
lawful only if the owner has obtained a license from the county 
sheriff. All sales of firearms must be registered with the county 
clerk. Chapter 6 makes it a felony to manufacture, sell or give 
away Maxim silencers, bombs, explosive compounds, inflammable 
materials, or instruments with the intent that they shall be used 
for destruction of life or property. An accessory shall be deemed 
a principal for purposes of punishment, and mere possession is 
presumptive evidence of intent to use unlawfully. 


ConTROL OF ALIEN ENEMIES. 


Congress (No. 131) amended existing law providing for the 
regulation and interment of alien enemies by dropping from it 
words limiting its application to males, thereby subjecting alien 
enemy women to the same treatment as men. In this brief amend- 
ment is contained the material for much reflection on the conduct 
of modern warfare and the status of the modern woman. 

Congress (No. 154) authorizes the President, by proclamation 
to declare that the public safety requires further restriction on 
the entry or departure of persons to or from this country. There- 
upon it shall become unlawful for any alien to enter or depart 
except as provided in rules prescribed by the President, or for any 
citizen to enter or depart without a passport. It is also made 
unlawful to assist any person to enter or depart contrary to law 
or the rules prescribed by the President, or to use any forged, 
false or expired permit to secure such entry or departure. This 
law is especially aimed at passage over the Mexican border. 

New Jersey (Ch. 97) makes it a misdemeanor for any person 
not a citizen to act as private or public detective. 

A number of recent state laws are intended to control the pos- 
session of firearms by alien enemies. Kentucky (S. B. 6) 
punishes the possession by a subject of a nation with which the 
United States is at war of any firearm or explosive or the ingredi- 
ents thereof. The forbidden article shall be confiscated on con- 
viction and become the property of the state. Any police officer 
may summarily arrest, and if he suspects premises under the 
control of an alien, he may enter and search. 
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NATURALIZATION OF ALIENS. 


Oongress (No. 144) amends the naturalization laws by pro- 
viding for the speedy naturalization of aliens serving in the 
army and navy. Under this law a petition for naturalization 
may be filed without proof, either of preliminary declaration of 
intention or of the required five years’ residence. Special pro- 
vision is also made for the granting of citizenship to aliens serv- 
ing in our merchant marine and for the resumption of citizenship 
by our citizens who have lost their citizenship by reason of service 
in any of the Allied armies. This law also makes provision for 
carrying on the work of training aliens for citizenship now being 
conducted by the Bureau of Naturalization. 


ENEMY PROPERTY. 


A rider on the urgent deficiencies appropriation bill (No. 109) 
amends the trading with the enemy act by giving to the custodian 
of alien property the powers, with respect to the sale and manage- 
ment of enemy property transferred, assigned or delivered to 
him, of an absolute owner thereof. Property sold by the custodian, 
except where the President, giving the reasons, orders otherwise, 
shall be sold at public auction to the highest bidder. Sales shall 
be made only to citizens and any person purchasing for an undis- 
closed principal or for resale to a person not a citizen or for the 
benefit of any person not a citizen is guilty of a misdemeanor, 
punishable by a fine not exceeding $10,000 or imprisonment not 
exceeding 10 years, or both, and the property is forfeited to the 
United States. The proof of purchase for an undisclosed principal 
will, in most instances, not be available until the close of the war. 
Unless this provision is amended by providing that the statute of 
limitations shall not begin to run until the conclusion of the war, 
criminal action may be barred before the evidence of the crime is 
available. 

ComPuLsory LaBor. 


Laws imposing a duty to engage in useful work have been 
enacted in a number of states. This legislative attack on the right 
to be idle seems to have started with the enactment in Kansas 
(1917, Ch. 167) of a law defining vagrancy to include refusal to 
accept employment. West Virginia (Sp. 1917, Ch. 12) went 
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further and expressly declared it to be the duty of every able- 
bodied male, except students and strikers, to work at least 36 
hours a week. Failure to comply with this requirement was made 
a misdemeanor, punishable by 60 days’ public work. Each week 
of idleness constituted a separate offense and therefore the punish- 
ment provided by this act amounted in practice to compulsory 
continuous employment. Kentucky (H. B. 393) defines and 
punishes vagrancy but includes mere idleness only when the 
accused is without means of support. Kentucky (S. B. 155) 
follows closely the West Virginia law, but its enforcement pro- 
visions are more stringent. Under it, inability to obtain work is 
in no case a defense. Such a provision must necessarily be 
founded on the assumption either that there is real shortage of 
labor or that the state will find work for all. Summary convic- 
tions are authorized and the right to appeal is dependent on 
security not to violate the law pending the appeal. Maryland 
(Sp. 1917, Ch. 33) requires the registration of able-bodied men 
between 18 and 50 who are not usefully employed and authorizes 
the Governor to assign them to some public or private employ- 
ment. Failure to register or to do the work assigned is punished 
by fine or imprisonment. Students and strikers are excepted, but 
the possession of means of support is no defense to failure to work. 
The hours and wages of persons assigned to work are to be those 
usual in similar employments. 

Massachusetts (286), New Jersey (Ch. 55), New York (Ch. 
625), Rhode Island (Ch. 1661) and Delaware, likewise impose a 
duty to work on able-bodied men when by proclamation the Gov- 
ernor declares such employment essential for the protection of the 
public welfare during the war. While requiring every one to 
work, these laws, recognizing the possibility of inability to secure 
employment, provide that persons who have applied to a desig- 
nated public agency for employment are not to be prosecuted 
pending their assignment, and that if such agency be unable to 
secure employment it shall issue a certificate to that effect, which 
likewise protects against prosecution. These acts also except 
strikers and students, but include all other male persons found 
in the state. 

South Dakota (Ch. 62) grants to the State Council of Defense 
power to “ impress ” into public or private employment all unem- 
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ployed persons. General authority is given to the council to make 
rules to carry out the purpose of the act, and violation of these 
rules is made a criminal offense. 

Habitual idleness or refusal to accept obtainable work is in- 
cluded in this definition of sedition in Nebraska (Sp. 1918, 5) 
and punished as such. 

The purpose of these compulsory labor acts is not so much to 
prevent the evils of idleness as to secure to the public the eco- 
nomic benefit of the work of the individual. They are not labor 
conscription acts; strikers are specifically excepted from their 
provisions. They seek to stimulate the individual to usefulness. 
The New York act, however, seems to give to the Governor power 
to determine what are useful industries and to concentrate in 
those industries the man-power of the state. 

In so far as these acts seek to turn available man-power into 
the most useful industries their purpose is more effectively 
accomplished as to draft men by a regulation taking the benefit 
of deferred classification in the draft from the unemployed or 
those employed in designated non-essential employments. These 
men must either find useful employment or immediately enter the 
military service. It is easy to see the possibilities not only from 
the point of view of directing our man-power into the most 
useful industries, but also of keeping it continuously employed 
if the maximum draft age should be made 45. 


Housina. 


Even more drastic in its regulation of the rights of landlords 
than the federal moratorium law, which subjects to judicial dis- 
cretion and provides for three months’ stay of proceedings to 
recover property leased to and occupied by men in the service or 
their dependents, is a resolution of Congress (Res. No. 31), which 
practically takes away during the war the right of the landlord 
to evict and recover possession of leased premises in the District 
of Columbia, so long as the tenant pays the rent under an existing 
lease and commits no nuisance or waste. In effect this resolution 
which applies to the lease of a room as well as a building, makes 
existing leases continuous at the option of the tenant until further 
action by Congress, or the end of the war. This is probably the 
most drastic and indirect use by Congress of its war power. 
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Housing conditions in Washington have probably called for some 
governmental regulation of the right of landlords to charge all 
that the traffic would bear. So-called “rent profiteering” bills 
have been pending in Congress, but their enactment has been 
delayed in conference. This resolution appears to have been en- 
acted as an interim provision pending the enactment of a more 
carefully considered law. 

This war has demonstrated the impossibility of separating the 
civilian population from the government and its military forces. 
This is a struggle of organized peoples rather than of govern- 
ments, and the economic and social condition of civilians is 
admittedly aimed at in many military operations, especially at 
sea. The old distinction between contraband and non-contraband 
has broken down as it did in the Napoleonic Wars, because in a 
state organized for war everything which reaches the civilian 
population releases something for the use of the armed forces, 
therefore, practically everything of any value destined for enemy 
territory tends to be regarded as contraband or at least subject to 
seizure and detention. So in our legislation there has come about a 
great development of the conception of the war power. Originally 
understood as authorizing extraordinary action in the actual 
theater of military operations, it is now held to justify extraor- 
dinary regulation outside of and far removed from the theater of 
war. This result is arrived at on the theory that military opera- 
tion cannot be conducted without the production and transporta- 
tion promptly and in sufficient quantity of all the machinery of 
war. Therefore, anything which tends toward more efficient pro- 
duction of war materials, transportation of troops and supovlies, 
in order that the forces at the actual fighting front may be most 
effective, may properly be considered as directly involved in the 
military operations and therefore within the war power. Apply- 
ing this theory, it is not difficult to sustain this anti-rent profiteer- 
ing resolution. Government officials and employees must be 
housed at the capital. Private owners of housing accommoda- 
tions there cannot be permitted to interfere with the development 
and operation of the governmental machinery for conducting the 
war by making living conditions intolerable or prohibitive. 

Congress (No. 102), in order to provide housing accommoda- 
tions for shipyard employees, authorizes the Emergency Fleet 
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Corporation to hire or construct buildings or to make loans to 
stimulate the erection of such buildings. This act carries an 
appropriation of $50,000,000. Among the limitations on the 
use of this fund is one which prohibits the cost-plus-contract, 
unless the contract fixes the reasonable cost, and provides that in 
case of increase in cost, the percentage of profit shall decrease as 
the cost increases. This important provision seems likely to 
revive some of the confusion as to the respective jurisdictions of 
the Shipping Board and the Emergency Fleet Corporation. While 
the principal provisions of the act place the housing work in the 
hands of the Emergency Fleet Corporation, the prohibition of 
the cost-plus-contract makes references, some of them important, 
to “such board,” which would seem to give the Shipping Board 
some jurisdiction in the matter. Perhaps the most interesting 
provision of this bill is the prohibition of the .cost-plus-contract 
which was in such favor at the beginning of the war; but which 
in operation resulted in waste rather than economy. Under these 
contracts there was no incentive to the contractor to keep down 
cost because his profit increased with the cost; there was likewise 
no incentive to the workmen to keep down cost, and the govern- 
ment was simply unable to check and control costs in all of the 
places where government work was being handled. 

Congress (No. 149) made further provision for government 
housing of its employees residing in the District of Columbia, and 
for the families of workers engaged in essential industries. This 
act appropriates $60,000,000 to be used by the President for the 
acquisition or construction of houses “and of community utili- 
ties.” Ten million dollars of this amount can be used only in the 
District of Columbia and it is stipulated that this amount shall 
be so used to take care, so far as possible, of the alley population of 
the District. This provision is interesting in view of the act of 
Congress (No. 156) postponing until one year after the end of 
the war the Act of September 25, 1914, providing for the dis- 
continuance of alley dwellings in the District. This bill also 
contains the prohibition of the cost-plus-contract. The President 
is authorized to build or buy and equip houses, to make loans for 
the building of housing accommodations by private persons and 
lease or sell, with the minimum requirement that no property 
acquired under this act shall be “ given away nor shall rents be 
furnished free.” 

15 
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ADMINISTRATIVE ORGANIZATION. 

The Overman Bill (No. 152) authorizes the President, during 
the war and “in matters related to the conduct of the war,” to 
redistribute in his discretion the powers, duties and functions of 
existing federal executive agencies. Except for aircraft produc- 
tion, the President is not authorized to create any new agency or 
to abolish an existing agency, but is limited to the transfer from 
one to another of the existing departments, bureaus, commissions, 
ete., of any or all of their powers, duties, personnel and funds. 
Such transfers, if made, become ineffective six months after the 
end of the war and thereupon the statutory organization and 
functions of the executive agencies are to be restored. The pur- 
pose of the act is to remove statutory restrictions on the power 
of the President to organize the executive branch of the govern- 
ment in such way as he deems most efficient for the conduct of 
the war. 

In normal times Congress is seldom content to impose duties 
or confer powers on the executive without indicating the organiza- 
tion and procedure by which such duties are to be performed or 
such powers exercised. Acts of Congress usually contain manda- 
tory provisions as to administrative organization and procedure. 
These provisions have proved serious obstacles to the accomplish- 
ment of administrative reforms aimed at by such bodies as 
President Taft’s Economy and Efficiency Commission. More- 
over, with the growth of the administrative business, there has 
arisen a demand for freedom from legislative control of details 
of procedure, not unlike the demand for freedom of our courts 
from like legislative control of details of practice. It is some such 
freedom from the restrictions of existing legislation: that this bill 
- gives to the President for the period of the war. While limited by 
its terms to the period of the war, this act, like other temporary 
war measures, is likely to have important permanent conse- 
quences. If the President’s war organization demonstrates its 
superior efficiency, it is unlikely that we shall ever go back to the 
organization provided by prior acts of Congress, notwithstanding 
the express provision to that effect contained in this law. 

While the President is not permitted to abolish an unnecessary 
bureau, he is permitted to ignore it. Apparently, as a compro- 
mise, the Senate Committee inserted a seemingly useless pro- 
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vision authorizing the President, if he finds that any bureau 
ought to be abolished, to report, as he might do without this law, 
his recommendations to Congress. Other provisions in the act 
like that authorizing the President to “ redistribute ” the “ func- 
tions ” of the administrative departments are novel and indefinite. 
The question at once arises whether this redistribution of func- 
tions is limited to the transfers of existing functions, with all 
their old limitations to new agencies, or whether it authorizes 
an actual expansion of existing functions by the transfer to a 
department not now possessing it of a power now possessed by 
another department, which power when so transferred may be 
exercised not only within the field in which it was exercised by 
the department from which it is transferred, but also in other 
fields in the jurisdiction of the department to which it is trans- 
ferred. To illustrate: Does the power to redistribute functions 
permit the transfer to the labor department for use in enforcing 
laws now administered by that department of the inspecting and 
investigating functions of bodies like the trade commission? At 
least it may be said that this law, like many others recently passed 
by Congress, is phrased in broader and more general language 
than seems necessary for the accomplishment of its real purpose. 
Apparently the theory of such generality in statutory language 
is that of the lawyer who in a zeal to cover every possible con- 
tingency makes use of language so general that while covering 
all in some way, he provides for none in a definite way. 

So far as the conduct of the war is at all affected, the President 
is authorized to execute the laws through such existing agencies 
as he deems best. He may do practically anything except create 
a new agency. Amendments proposing to except from the pro- 
visions of the bill various existing executive agencies, particu- 
larly the Interstate Commerce Commission and the Federal 
Reserve Board, were defeated in Congress. Thus far, nothing 
in the nature of a comprehensive survey or reorganization of the 
federal departments has been undertaken. Action under this act 
has been limited to executive orders reorganizing the Aircraft 
Board and the War Industries Board. 

These two boards have been developed into official executive 
agencies from advisory committees of the National Council of 
Defense, an agency created (Act of Congress, August 29, 1916) 
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in peace times for the “ coordination of industries and resources 
for the national security and welfare.” The importance of this 
organization, created to prepare for the possibility of war, has 
been greatly decreased by the development of new agencies for 
the conduct of the war. The council has always been strictly 
limited to advisory functions and without power to act. It has, 
however, served the very useful purpose of bringing a large num- 
ber of business men into semi-official relation with the govern- 
ment and its preparation for the war. Despite recent changes 
‘which have narrowed its activities, it remains an agency for 
cooperation between various federal departments and between the 
federal government and the various states. 

State Councils of Defense to coordinate war activities within 
the state and to cooperate with the National Council have been 
created in practically all the states.’ In general the powers of 
these state councils are confined to advice and cooperation with 
public officials. In many cases they have, however, power to 
investigate and compel the production of evidence concerning the 
safety or welfare of the state or its war resources. The council is 
required in Delaware to enroll and assign to labor the idle and 
unemployed; in Maryland, to organize public labor exchanges; 
in Montana, to control solicitation of funds for patriotic and war 
purposes; in North and South Dakota, to promote food produc- 
tion and distribution of farm labor; and in Minnesota, to do any- 
thing not inconsistent with the laws of the state for the protection 
of public safety and private property, including removal of public 
officers for non-performance of their duties. 

Similar to this broad power conferred upon the Minnesota 
Council is the power given to the Governor in New Mexico (Sp. 
1917, Ch. 3) and New Jersey (1917, Ch. 126) to provide for the 
public safety and for this purpose “ to exercise any and all power 
which in his judgment may be convenient or necessary.” This 


*For legislation creating such councils, see: Ariz. (Sp. 1918 H. B. 
26), Cal., 1917, Ch. 32; Del., Sp. 1918; Ga., 1917, No. 195; IIl., 1917, S. B. 
488; Ky., S. B. 186; La., 1917, No. 7; Md., 1917, Ch. 24; Mich., 1917, No. 
97; Minn., 1917, Ch. 261; Miss., 1917, Ch. 37; Mont., Sp. 1918, Ch. 1; 
Nebr., 1917, Ch. 205; N. J., Ch. 169; N. M., Sp. 1917, Ch. 5; N. Y., 1917, 
Ch. 369; N. D., Sp. 1918, Ch. 5; Pa., 1917, No. 106; S. C.; S. D., Sp. 1918, 
Ch. 61; Texas, 1917, Ch. 8; W. Va., Sp. 1917, Ch. 4; and Wis., 1917, 
Ch. 82. See also Mass., 1917, Ch. 342; Conn., 1917, Ch. 44. 

















Changes in Statute Law 467 





broad grant of power to the executive has been upheld in Cook vs. 
Burnquist, 242 Federal 321. 


MILiTaRy OPERATIONS. 

Congress (Res. No. 17) declared the existence of a state of war 
between the United States and the Imperial and Royal Austrian- 
Hungarian Government. 

In order to provide for the payment of claims by Europeans 
for damages done by American military forces, Congress (No. 
133) provides that such claims may be paid when approved by an 
officer designated by the President. It is provided, however, that 
these claims shall not be approved unless they would be payable 
under the law or practice governing the military forces of the 
country in which they occur. This is loose language which was 
evidently intended to mean the country in which occurred the 
transactions out of which the claims arose. If accuracy of expres- 
sion were important in the application of this statute, it might be 
difficult to determine where a claim “ occurs.” 

Moreover, claims by “an enemy or an ally of an enemy ” are 
not to be paid. Neither enemy nor ally of enemy is defined by the 
act. Congress might readily have provided that these terms 
should have the same meaning in this act assigned to them in the 
trading with the enemy act, but instead Congress has left to the 
executive the determination of the claimants who are barred by 
reason of being enemies or allies of enemies. 


ABSENT VOTING BY SOLDIERS AND SAILORS. 

Though many of the laws authorizing absent voting are limited 
to voters in the military service, some are applicable to all voters 
absent from their residence districts. In so far as these acts * 
seek to take the vote of soldiers and sailors on duty outside the 
United States, their purpose is defeated by a recent decision of 
the adjutant-general that their vote cannot be taken without 
serious interference with military efficiency. This decision, how- 
ever, authorizes state officers to apply for permisison to take the 


*Conn., Sp. 1918; Del., Sp. 1918; Md., Ch. 20 and Ch. 78; Mont. Ch. 
18; N. J. Ch. 150; N. Y. Ch. 298; N. D., Sp. 1918, Ch. 6; R. I., Ch. 1610, 
Ch 1657, and Ch. 1658, and Res. S. 93; S. D., Sp. 1918, Ch. 46; Wis., 
Ch. 16. 
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vote of men in the service who are within the United States 
Maryland and Rhode Island submit constitutional amendments 
authorizing the legislature to provide for the taking of the vote of 
men in the service. At the same time, in anticipation of the adop- 
tion of this constitutional amendment, the Maryland legislature 
passed an act providing for the taking of this vote. This act raises 
an interesting question of the power of the legislature to pass an 
act which is to go into effect if and when the constitution is 
amended so as to authorize the act. 


CorPORATE CONTRIBUTIONS TO WAR PURPOSES. 

Corporations have been authorized, out of their surplus or 
assets, to make contributions for war relief purposes in Massa- 
chusetts (196), New Jersey (173), New York (240) and Rhode 
Island (1662). Congress (No. 153) also authorized contribu- 
tions by national banks to the American National Red Cross. The 
Massachusetts act limits such contributions in any year to 5 per 
cent of the net profits of the preceding year, and provides that 
any stockholder who objects in writing is entitled to have his 
share of such contribution paid to him within six months after 
the contribution is made. 

This recognition of the right of the stockholders to object to 
gifts of the corporate property suggests that legislation author- 
izing the directors, even for worthy war purposes, to be charitable 
with the stockholders’ property is of questionable validity and 
wisdom. It is easy to be charitable with the funds of others, and 
while the power is not likely to be abused, it may, in some 
instances, work an injustice to stockholders who hesitate to exer- 
cise their right to object. Corporate funds belong to the stock- 
holders and laws authorizing gifts for any purpose without their 
consent are of doubtful wisdom. Corporate stockholders may be 
depended upon to contribute their share without the granting by 
legislation of a proxy to directors to contribute for them. 


Foop PRODUCTION AND PRESERVATION. 
Appropriations to encourage generally production of food are 
contained in Rhode Island (Res. H. 628) and Massachusetts 
(Sp. 63). The purchase of farm machinery to be operated for or 
leased to farmers is authorized in Massachusetts (90), and a 
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state board is authorized to maintain plants along the coast for 
the buying, selling and storing of fish in New Jersey (143). 
This board is also given control over pound-net fishing, including 
the refusal of the catch, with a view to rendering the supply of 
fish available at reasonable prices. New Jersey (53) authorizes 
muncipalities to purchase, store and sell at wholesale or retail 
food and fuel. This act is to become inoperative six months after 
the signing of the Treaty of Peace concluding this war. 


DAYLIGHT SAVING. 


Congress (No. 106) directs the Interstate Commerce Commis- 
sion to divide the United States into five zones and prescribes a 
standard time for each which is to govern the movement of inter- 
state commerce and all questions of time in statutes, regulations, 
etc., affecting any branch of the government of the United States 
or any matter subject to the jurisdiction of the United States. 
The daylight saving is accomplished by a requirement that the 
standard time be advanced one hour in March and retarded one 
hour in October annually. This is not a war measure; it is not 
limited to the period of the war. It affects questions of private 
right only in so far as they are subject to the federal jurisdiction. 
Therefore, it does not attempt to control local questions of time in 
those states where, as in New York, the statutes contain a defini- 
tion of time. In order to supplement the federal act, New York 
(112) changed its definition of standard time to accord to the 
new federal law. 


State Arp To MEN IN THE SERVICE. 

Provision for allowances by the state and its municipalities to 
residents in the military service is contained in Massachusetts 
(Ch. 92 and Ch. 108). New Jersey (Ch. 70 and Ch. 151) pro- 
vide that the tenure of a position in the public service shall not 
be affected by military service and that leaves of absence shall be 
granted until honorably discharged from the service, and Chapters 
15 and 16 provide for compensation to state or municipal em- 
ployees supplementing their pay in the military service. 

Massachusetts (230) provides for the training of disabled 
soldiers and sailors by the State Board of Education and for 
cooperation with federal officials in carrying out a rehabilitation 
scheme. 
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SUSPENSION OF PuBLIC CONTRACTS. 


New York (Ch. 413) provides for the suspension, during the 
war, of all contracts for construction or repair of state or county 
highways, and Chapter 586 provides for revision of contracts for 
the construction of rapid transit railways in New York City. 
The extension of the principle of these acts may be found neces- 
sary even in the fields of private contracts because of the increased 
cost of materials and labor and the hardship involved in perform- 
ing contracts entered into before the war on the basis of prices 
then existing or anticipated. Great Britain has found it neces- 
sary to provide for the revision of building contracts in order to 
avoid just such hardship. 
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REPORT 
OF THE 
COMMITTEE ON PATENT, TRADE-MARK AND COPYRIGHT LAW. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918. 


To the American Bar Association: 

Your Committee on Patent, Trade-Mark and Copyright Law 
reports as follows: 

Federal legislation and administration have since the last report 
of this committee been so concentrated upon and congested by 
matters actually or ostensibly relating to war exigencies that the 
pending bills mentioned in that report and several since intro- 
duced, seeking to amend our patent, trade-mark or copyright laws, 
have for the most part remained in abeyance. It has not been an 
opportune time to press remedial legislation except such as relates 
to the conservation of inventions having military or naval value 
or to relieving conditions due to the war. 

There has been great need of well-considered enactments which 
would enable the government to promptly acquire, withhold from 
public disclosure, test and intelligently utilize such inventions 
as may be effective in carrying on the war. An act approved 
October 6, 1917, conferred upon the President, for the period of 
the war, several extraordinary powers, including authority to 
grant licenses under any patent or for the use of any trade-mark, 
print, label or copyrighted matter, owned or controlled by an 
enemy or an ally of an enemy. 

Many who would justify and approve this as a war measure 
would think it most unfortunate if the exigency thus arising were 
made a pretext for injecting into our patent system a general 
compulsory license law. Such a law would be at variance with 
the principle on which our patent system is founded—the right of 
each inventor, whatever his circumstances, to exclusively control, 
sell or license, within the term of his patent, whatever invention 
he has originated and properly communicated to the public by 
patent. It would remove the strongest inducements for making 
inventions, and place the inventor of limited resources (which 
includes the majority of meritorious inventors) at the mercy of 
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intrenched business organizations to a far greater extent than 
our present system. If the inventor can neither retain control of 
his invention nor convey any exclusive rights under it to others, 
he has lost the main incentive for invention. If his circumstances 
compel him to interest those having capital or manufacturing 
facilities or business capacity in the development and introduction 
of his invention, he cannot expect them to incur the expense, 
labor and risk incident to such an undertaking if, in case they 
succeed in creating a market which promises to compensate them 
for their investment of capital, labor and hazard, others who have 
spent nothing, risked nothing, and done nothing, and whose 
greater capital and business organization will enable them to 
absorb the profit to be made from the invention, can compel the 
patentee or present owner of the patent to grant them licenses, 
and thus relinquish the exclusive right. The controversy over 
the terms at which such license shall be forced from the inventor 
or his assignees may cost more than they can afford at a time when 
they are just beginning to recoup the cost of development and 
introduction, while organizations which refused to consider the 
invention until its value had been established and the demand 
for it created may have the means, facilities and motive for so 
conducting such controversy as to rob the patentee and those 
who have cooperated with him of all advantage, and having ac- 
complished this, lacking the motive for further developing and 
pushing the invention which exclusive right alone can give, may 
use their licenses for forcing the owners of the patent out of busi- 
ness and stifling the invention. 

The compulsory license system fits aptly into the German 
governmental policy of treating the people as the property of their 
rulers and subordinate to the interests of those at the head of 
great industrial combinations or owning great estates. It does 
not accord with the ideals of individual independence under which 
our patent system has hitherto grown and our country prospered. 
Hence it is fortunate that this subject has been dealt with only as 
a war measure.” 

A species of special legislation fostered by natural eagerness to 
promote what promises a short cut to military power has, during 


1 Since this was written we learn that a bill for compulsory licens- 
ing has been introduced, June, 1918, S. 4663. 
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the present Congress, obtained a start which may have no serious 
results if it goes no further, but which, except as a war measure, 
would be obnoxious to our system of government and exceedingly 
mischievous, and whose expediency as a war measure seems at 
best questionable. 

Dazzling promises of inventions capable of invoking mysterious 
agencies of prodigious efficiency to overwhelm our enemies and 
performing unlimited service without appreciable cost have now 
an unwonted fascination, and the extravagant claims made in 
their behalf as a means of assuring victory in war and luxury 
without toil in times of peace, may appeal to patriotic sentiments 
and expose to suspicion of disloyalty any who criticise or refuse 
to support measures for securing to our government the use of 
them. 

The value to us of any military invention depends upon pre- 
venting its becoming public and insuring that no intimation 
concerning it shall reach others before it has been effectively 
applied in our behalf. It must until then be withheld from ex- 
hibition and disclosure, for instantly upon its disclosure it may 
be communicated to the enemy and put into effective use against 
us before we have made it available in our behalf. Every pre- 
caution must be taken to guard the secret from its inception lest 
the agents of the enemy secure and transmit it. 

In May, 1917, there was introduced in Congress a joint resolu- 
tion (reintroduced with slight changes June 28, 1917, favorably 
reported July 13, 1917), substantially reviving one offered in the 
preceding Congress, reciting that Garabed T. K. Giragossian 
claimed to have discovered a “ means by which unlimited energy 
can be generated without expense,” naming this energy “ Gara- 
bed,” enumerating many marvelous advantages it would confer, 
obligating the government to protect Giragossian for 17 years 
in the exclusive right to this invention in this and foreign 
countries, and further binding it not to issue any patent to others 
“for any kind of free energy generator” or (in the slightly 
changed language of the later revisions) “any device, improve- 
ment, process, equipment, or apparatus based upon the system 
or correlative principle of the said discovery or invention, or for 
any improvement or thing developed in the use of the said Gara- 
bed, and shall prevent in whole or part the construction, importa- 
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tion, use or exploitation thereof ” in the United States and foreign 
countries. In consideration of this grant and obligation, the 
United States is to have only the non-exclusive right “ to utilize 
said discovery or invention for its own use simultaneously with 
the beginning of the public and general use of the said ‘ Garabed ” 
system ”; that is, it acquires no right of use until the invention 
has been put into public and general use. This sweeping, ex- 
clusive grant to Giragossian takes effect and becomes binding on 
the United States when he demonstrates its practicability to a 
commission of five eminent scientists appointed by him subject 
to the approval of the Secretary of the Interior, such commission 
to be paid by Giragossian. As subsequently qualified, the cer- 
tificate of this commission that it is “ practicable, and that he is 
the original discoverer and inventor,” constitutes him the legal 
exclusive owner of all the rights enumerated and the obligation 
of the government to protect him in these rights abroad as well 
as in this country thereupon accrues. This, containing substan- 
tially the above-mentioned provisions, with a recital including 
among the objects “ lessening the expenses of the war and restor- 
ing the loss caused by the war ” was passed by both Houses, and 
was approved and took effect February 8, 1918. How this “ com- 
mission ” is to ascertain that Giragossian is the original inventor 
does not appear. 

It makes the finding of this commission of scientists conclusive 
as to Giragossian’s rights in respect not only to what he exhibits 
but also to whatever may be invented by others relating to either 
apparatus or process for utilization of free energy, and excludes 
the inventors thereof from all rights in their inventions. The 
question whether Giragossian was the original or first inventor 
of anything claimed by him, or whether such subsequent inven- 
tions are more or less valuable than his, is not left open to dis- 
pute, but purports to be concluded ex parte. Others who may 
have been the first to invent what he claims or who may have 
found it in the prior art, or who may have, by their independent 
invention, conferred whatever practical value it has, or who may 
discover and bring into use other processes or apparatus for 
utilization of free energy vastly more valuable than anything 
contributed by him, are excluded from using what they have 
originated or adopted from the prior art or whatever discoveries 
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or improvements they have made, and the obligation to protect 
Giragossian in foreign countries in what belongs to them as well 
as what may be derived from him is unqualified. This obligation 
in respect to foreign countries is far reaching, and its enforcement 
might require greater armies and navies than we possess. 

It does not appear that anybody had seen any illustration or 
embodiment of his asserted invention, or that it had ever been 
applied or operated for any practical purpose. 

Giragossian had represented that, besides superseding all 
present means of applying force and enriching the soil by absorb- 
ing fertilizers from the air, all without appreciable cost, it would 
enable us to build enormous armored airships in this country 
equipped with heavy artillery, to fly across the Atlantic and 
descend on Berlin. But no one appears to have ever witnessed 
even an experimental application of this mysterious agency. 
No thought seems to have been given to the danger that, as we 
are not to use the invention until he puts it into public use, and 
meanwhile he was to have the right to patent it in Germany and 
other foreign countries, these aerial monsters might first be built 
in Essen and descend upon Paris, London, New York and Wash- 
ington before this right accrued; or to the right of Congress to 
exclude other inventors dealing with free energy from the bene- 
fit of our patent laws, or to arbitrarily transfer to this claimant 
their statutory rights. “Free energy” is an indefinite term 
which may include electrical forces, and perhaps wind and water 
power, as well as various other agencies hereafter to be discovered. 
The field thus preempted from other inventors may embrace a 
great diversity of possible discoveries by others. 

With the passage of such resolutions as a precedent, another 
claimant, Harry E. Perrigo, has already procured the introduc- 
tion of a similar joint resolution in his behalf, representing him to 
have made a discovery which makes possible “ the utilization of 
free energy,” which he names “ Perrigo,” securing him, on like 
conditions, in terms substantially copied from the Giragossian 


> 


resolutions, like exclusive rights in this and foreign countries in 
respect thereto, including rights to subsequent inventions made 
by others (H. J. R. 203, introduced January 3, 1918). The 
favorable report of the commission selected by him and ap- 
proved by the Secretary of the Interior is, in this case also, 
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made conclusive concerning his being the original inventor as 
well as concerning the patentability of the invention, though 
in neither case is any provision made for such examination 
into the novelty or inventorship, as would be required for 
the issue of a patent carrying only a prima facie right and 
concluding nobody against contesting either of these qualifica- 
tions for obtaining exclusive right in one’s own invention—quali- 
fications which our constitution makes essential to the grant of 
any such right. Where the authority to thus grant exclusive 
right, and especially to foreclose the inventions of others, is 
derived from may be considered an impertinent question under 
present conditions ; but this would be a further reason for confin- 
ing such enactments to what serves primarily a war purpose, and 
so framing them that they will not defeat such purpose. 

That no one shall be granted exclusive rights in what he has 
not invented ; that each shall have the same right to protection 
in what he has invented; that the question of originality and 
patentability cannot be concluded ex parte, but may be contested 
by whoever is required to respect the asserted right, has been 
elemental in our patent system, and any departure from it would 
put our industries and individual rights in constant peril. 
“ Garabed ” or “ Perrigo” might, after such enactments took 
effect, be found to embrace what had long been in practical use 
in this country, introduced and developed at much expense and 
the subject of large investments; but such enactments would by 
their terms threaten with arbitrary arrest such industries, destroy 
such investments and confiscate what belongs to others for the 
exclusive use of pretenders who had contributed nothing. Vi- 
sionary projects of invention are apt to be considered by their 
proponents revolutionary and far-reaching in proportion as they 
are chimerical. If such special legislation as this is entered upon, 
our congressmen and senators may be overworked introducing 
and pressing similar bills or resolutions in behalf of constituents, 
and many of our industries be forced to maintain a lobby to guard 
against hold-ups. 

By the act of October 6, 1917, before mentioned, power was 
conferred on the President to withhold the grant of a patent until 
the end of the war and order the invention kept secret when in his 
opinion its publication would be detrimental to the public 
safety. The importance of such a provision is evident, but fur- 

















Patent Trade-Mark and Copyright Law 477 





ther provisions are needed for giving practical effect to its pur- 
pose, to secure initial as well as continued secrecy to such inven- 
tions as may have military or naval value and to effect their 
prompt selection and testing. 

H. R. 12, 102, introduced January 16, 1918, would amend in 
desirable respects the statutes relating to assignment of patents 
and taking evidence in contested cases pending in the Patent 
Office. It would also make it the duty of clerks of federal courts 
to report to the Commissioner of Patents all suits or proceedings 
under the patent laws within one month after filing, giving the 
names and addresses of litigants, names of inventors and the 
numbers of the patents involved, requiring the Commissioner on 
receipt thereof to endorse this data on the file wrapper of such 
patents and make it part of the contents of such file. It provides 
certain changes in fees, and the manner of paying them is under- 
stood to have originated with the Commissioner, and has been 
favorably reported by the House Committee. It is intelligently 
and considerately drawn. The provisions relative to evidence 
and preserving records of pending litigation are especially com- 
mendable. 

H. R. 8763, introduced January 16, 1918, amends a former 
bill reasonably extending the time for payment of certain fees 
where payment within the statutory term has been prevented by 
conditions due to the war. It also is recommended by the Com- 
missioner, and has been favorably reported by the House. 

H. R. 10,028, introduced February 19, 1918, provides for 
copyrighting designs embodied in or applied to any manufac- 
tured product, irrespective of whether the design is in itself new, 
if it has not been before applied to the same article, and makes 
it obligatory on the Commissioner of Patents to issue certificates 
of registration thereon without inquiring into novelty or merit, 
providing the application be not “found to be informal, or to 
contain extraneous subject matter or subject matter scanda- 
lous, immoral, or otherwise contrary to public policy.” Such 
certificates, required to be issued in unlimited numbers at insig- 
nificant expense without. examination into the merits, confer a 
prima facie monopoly in such designs for from one to twenty 
years at the option of the registrant, with right of action in the 
federal courts against all who may be charged with using similar 
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designs on the same class of goods. Such designs can be regis- 
tered one hundred at a time on the same class of goods at a cost of 
one dollar a hundred, to remain in force for one year, with the 
right of extension for the balance of the twenty years at the 
option of the registrant upon the payment of small additional 
fees. Designs already registered in one class of goods can be 
re-registered on other classes of goods indefinitely. The fact 
that a design is old as applied to other goods, or involves neither 
originality nor utility does not prevent such registration. 

The effect of such an enactment would be to enable any person 
or company to register by hundreds or thousands, without restric- 
tion, every conceivable design for articles of manufacture, and 
thus obtain, under the seal of the government, color of right 
under which to attack or threaten with expensive litigation com- 
petitors or their patrons who cannot afford to defend themselves 
and their customers against an avalanche of such suits, and who 
have been as careful as possible to avoid imitation. Any fanciful 
resemblance to either of the hundred or more designs so regis- 
tered, though there had been no actual or conscious imitation, 
would afford a pretext for such attack. Innocent manufaeturers 
and dealers of limited means could be thus driven out of busi- 
ness, and the cost of investigating all designs so registered, 
obtaining advice concerning what could be done without exposure 
to attack, and defending unjust attacks, would add greatly to the 
cost of carrying on legitimate business, and would often be 
ruinous to young enterprises having but limited resources. Be- 
sides the facilities thus afforded for discouraging honest compe- 
tition, adventurers would have strong inducements to register by 
the hundreds designs having no real merit or utility, for the pur- 
pose of preying on those who cannot afford the cost of defense 
and must pay tribute rather than incur the expense of contesting 
numerous suits against themselves and their vendees. 

This bill is a modification of those seeking the same general 
object adversely reported upon by this committee last year 
(AMERICAN Bar AssocraTION JourNAL, Vol. III, pp. 499-504), 
and, though less obnoxious in some of its details, has the same 
fundamental objections. In our opinion, it ought not to be 
enacted. 

We pass without notice some pending bills of little significance. 
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The bill for the creation of a Court of Patent Appeals, men- 
tioned in last year’s report, is still pending. We think it inex- 
pedient to press such a bill under present conditions. Whether 
a single Court of Appeals, constituted as proposed, sitting in 
Washington, would be able to duly consider and intelligently 
dispose of all the appeals in patent cases that now go to nine 
different Circuit Courts of Appeal and occupy much of the time 
of some of those courts; whether the practical exclusion of law- 
yers practicing in this branch of the profession from courts of 
appeal of more general jurisdiction, and their consequent further 
isolation from those engaged in general practice, is desirable; 
whether the resulting practical exclusion of review in the 
Supreme Court may not counterbalance any advantages expected 
from such a special court; whether the pressure of business in 
the circuits in which most of the patent cases are tried would not 
induce the selection of judges for this court from districts where 
they had acquired little or no acquaintance with such cases, to sit 
in review of judges having much larger experience therein, are 
considerations which must be weighed against the advantages 
which the advocates of this bill anticipate from its enactment. 
Discussion of their relative merit we think may properly be 
deferred until our legislators are less occupied by, and under the 
influence of, war conditions. 

Respectfully submitted, 
Rosert H. ParkINson, 
MELVILLE CHURCH, 
JAMES R. SHEFFIELD, 
LIVINGSTON GIFFORD, 
Epwarp Rector. 
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REPORT 
OF THE 
COMMITTEE ON PROFESSIONAL ETHICS. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


I. 


To the American Bar Association: 

The expression inter arma leges silent is to be taken with great 
limitations, in the experience of the Anglo-Saxon race. What- 
ever may have been the ethical condition of the English or Ameri- 
can Bar in piping times of peace, the members of our profession 
have always risen to heights of unselfish and patriotic devotion 
when the nation has been at war. This has been markedly true 
of the American Bar since the United States of America entered 
the great war. After months of chafing under the restraints of 
an impossible neutrality, our entrance into a conflict in which 
great things have been accomplished and terrible things suffered 
by the gallant soldiers of the nations with whom we had at last 
aligned ourselves, it became necessary for this country to redeem 
the lost time in preparation, in the enrollment of an armed force, 
and in its training, equipment and transportation overseas. Cer- 
tain fundamental questions at once emerged. What should be 
the limits at such a time upon the right of free speech, one of our 
recognized birthrights? Should there be a self-denying ordi- 
nance by which loyal citizens should fetter their liberty or hold it 
within proper bounds? To what length in.our national legisla- 
ture and in our local meetings should criticism of the government 
and of its methods go? And in the selection of our army under 
the new and sympathetically framed selective draft law with 
regulations naturally difficult at the outset to be understood and 
construed new questions emerged. In all these respects the Bar 
of the country at once sprang forward into activity, voluntarily, 
unselfishly, intelligently and efficiently. It was natural that the 
Bar should at once come forward in unpaid and hearty coopera- 
tion with the government in matters directly affecting the dis- 
covery and suppression of treason, sedition or disloyal utterances, 
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and it was quite natural to expect that the Bar should cooperate in 
the matters under the jurisdiction of the alien. property custodian. 
It was not perhaps so readily to have been expected that the Bar 
would be made useful in connection with the selective draft and 
its operation; but the law and its regulations were framed by 
lawyers and they were prompt to come forward for designation to 
serve upon the local boards, and thousands of our profession have 
been serving, many continuously, and many more in relieving 
one another from time to time upon these boards, and it has 
largely been due to their intelligent cooperation with the govern- 
ment that this selective draft has been so humanly administered 
and enforced. The district boards, considering appeals from 
decisions rendered by local boards in strict obedience to regula- 
tions, have shown a like sympathy and have interpreted the intent 
of the national Congress and of the government departments in 
an understanding efficient way. 

Members of a sister profession—that of medicine—have co- 
operated with untiring zeal and have worked long hours, for 
many hours and for many days, in the scrutiny and examination 
of persons summoned to serve under arms, with the result that in 
the camps of the national army all over the United States a 
magnificent body of men have been mustered into service and as 
speedily as consistent with the public weal have been equipped 
and sent overseas even at the eleventh hour, welcomed by their 
brothers in arms and destined to turn the scale of battle to a 
positive and complete allied victory. Thus, in the midst of 
war’s alarms, the Bar has not been either silent or inactive. But 
this might all have been expected from the traditions of our Bar. 
What has been of particular interest is that this very situation 
has developed an ethical aspect which makes it of interest in the 
discussion of this report. 

The Illinois State Bar Association on June 30, 1917, after 
submitting the question to all the local bar associations of the 
state, adopted the following resolution which was published in 
the quarterly bulletin of the Association in its issue for July, 
1917: 

“ That it is contrary to the ethics of the profession for the 
members of the Bar to accept professional employment which will 
involve their appearance before the exemption boards now in 
process of formation, for the purpose of securing for individuals 
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or classes, exemption from the selectwe draft for service during 
the war. 

“That it is also contrary to the ethics of the profession to 
accept professional employment for the purpose of influencing 
the appointment to office or the promotion in office of members of 
the military establishment. 

“We cite in support of the views above expressed the thirty- 
second canon of the Code of Ethics of the American Bar Asso- 
ciation, adopted by the Illinois State Bar Association. | 

“This resolution is not directed to those special cases where 
a lawyer gives gratuitous advice to his friends or fellow citizens 
in regard to their rights and liabilities under the selective con- 
scription act or appears before exemption boards without any 
compensation direct or indirect.” 

Immediate publicity was given to this resolution in the news- 
papers and the impression was made in some parts of the country 

, that the Illinois Association intended to hold that under no cir- 
cumstances could a lawyer accept compensation for any service 
rendered in connection with the operation of this selective draft 
law. Perplexity had arisen throughout the country concerning 
the propriety of charging for legal services rendered to registrants 
in connection with the law. The New York County Lawyers’ 
Association Committee received inquiries from widely separated 
parts of the United States and these questions related to various 
finely drawn distinctions evolved by ingenious lawyers. 

The legal advisory boards had not been created then. The situa- 
tion of members of those boards, when organized, was clearly 
seen at once to be different from that of an ordinary member of 
the Bar not officially related to the operation of the law. Mem- 
bers of legal advisory boards, upon being appointed, qualify by 
taking an oath of office which makes them servants of the govern- 
ment, with the duty indeed of advising registrants with regard to 
their answers to the questionnaire. But other members of the 
Bar not under such oath were frequently consulted, either directly 
by registrants ; that is, persons whose numbers were called ; or by 
their parents or families, and the question was propounded as 
to whether a lawyer could accept professional employment in 
respect to a claim for exemption from the army draft and ask 
compensation therefor. 

However, in its first answer to Question No. 149, the New York 

County Committee was confronted with the following state of 
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facts: The employment was unsolicited. The lawyer had no 
reason to doubt the good faith of his client. the father of a 
drafted boy, and he stated in his question, “ It seemed to me that 
the construction of the rather long and involved regulations, the 
drawing of the necessary distinctions between matters of original 
jurisdiction and matters of appellate jurisdiction, and the draft- 
ing of affidavits which should set forth facts and not conclusions, 
were tasks for a lawyer rather than for a layman. [I therefore 
accepted the employment and performed the service. Further- 
‘more, since my client is able and (presumably) willing to pay, I 
expect in due course to send him a bill for a reasonable fee.” 

And his question was, in view of the recent utterances of the 
Illinois Association, whether in the opinion of the New York 
Committee, (a) he had acted unprofessionally in rendering the 
service and (b) would it be unprofessional to make a reasonable 
charge for such service? 

The following answer was made by the committee: 


“In the opinion of the committee the questions should be 
answered in the negative. 

“Tn reaching this conclusion the committee has been governed 
by the following considerations : 

“ Tt is the duty of every citizen to obey the law, and in this hour 
of the nation’s crisis the duty is made more immediate and more 
imperative only because of the crisis. The President has called 
upon every citizen to do his full share in uniting the nation in 
one supreme and effective sacrifice. In answering this call the 
lawyer has his duty to perform. Primarily he should assist in the 
enforcement of the law, and give without stint his services to that 
task. The exemption rules in the selective draft are part of the 
law. They are in the law not for any individual’s private good, 
but for the good of the nation. Like the provisions for conscrip- 
tion, they are to be observed. In aiding in their observance, in 
the interpretation of the law, in applying the rules to the circum- 
stances of particular cases so that the law and the facts may be 
presented to exemption tribunals, the lawyer is merely performing 
that service for which he is specially qualified and commissioned. 
In aiding those who seek clear exposition of the law or in aiding 
those whose cases come before such exemption tribunals we see no 
ethical impropriety. We take it for granted, of course, that the 
lawyer will be mindful of the obligations imposed upon him upon 
these occasions, as upon all others; he will not fail to speak the 
truth, to defend the weak, to uphold the law, and to see that no 
injustice is done or error made in the administration of the law. 
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We take it for granted, also, that he will not consciously lend him- 
self to the atd of the slacker or the shirker, either with or without 
pay, nor solicit employment from those seeking exemption. His 
services should be available to those who really need his assistance 
and advice either in determining their rights or their duties under 
the statute and rules, or in presenting their situation to the 
proper tribunal. 

“So far as the matter of compensation for services of this 
character is concerned, we think that this must be determined 
by the lawyer individually in each particular case, and that if the 
lawyer is disposed to give his services gratuitously he is free to do 
so as he would in any case justifying gratuitous service.” 

This answer was, by way of complete precaution and out of the 
ordinary course, submitted to the Board of Directors of the Asso- 
ciation and it took the following action thereon after discussion : 


“ Resolved, That the board approves the proposed answer sub- 
mitted to it by the Committee on Professional Ethics to Ques- 
tion 149, and adopts the same as a correct expression of its views 
on the subject concerned, and that it be published in the usual 
manner, including in said publication the action of this board.” 


It was after the publication of the above Answer 149 that the 
President promulgated the new regulations providing for legal 
advisory boards and the Association immediately expressed its 
thorough accord with the principles of the regulations in a sup- 
plemental answer, also numbered 149, quoting the following 
regulations from Sections 30, 45 and 46: 


“ All members of the Bar should make their services available 
to the legal advisory boards to be constituted by the Governor as 
hereafter provided. 

“The Governor shall call upon all members of the Bar within 
the state, and, if necessary, upon competent laymen to offer their 
services to such legal advisory boards for the purpose of being 
present at the headquarters of the local boards and rendering aid 
and advice to registrants. 

“Tt should be the pride of every lawyer that no registrant 
within his district is without competent legal advice and assist- 
ance in preparing all papers that such registrant is required to 
submit in the process of the selection of citizens of this nation 
for duty in the present emergency. 

“ All lawyers and physicians should regard it as their duty to 
identify themselves with the advisory boards provided for in 
Sections 44 and 45 and freely and without compensation to give 
their best service to the nation. It is inconsistent with this duty 
for lawyers to seek clients for the purpose of urging and advocat- 
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ing individual cases in any other way than as disinterested and 
impartial assistants of the selective service system.” 

Shortly thereafter another point developed, %. e., what was the 
relation of the attorney, being a member of a legal advisory board, 
to the registrant whom he was assigned to advise in relation to 
matters disclosed by such registrant to him while he was giving 
him his counsel and which facts if concealed under a supposed 
rule of privileged communication, might impair the efficient 
operation of the act? And, accordingly, Question 154 was pro- 
pounded to the New York Committee as follows: 


“In the opinion of the committee, is it proper professional 
conduct for a lawyer, who has been designated as a member of a 
legal advisory board, under the Selective Service Law and Regula- 
tions, and who has taken his oath of office thereunder, to disclose to 
the local boards information received from a registrant which is 
in addition to, or in conflict with, the latter’s answers to the 
questionnaire, but which would tend to establish his correct classi- 
fication, even though it is information which the registrant has 
deliberately concealed, or withheld from his written answers?” 


To this the following answer, No. 154, was given: 


“Tn the opinion of the committee, the relation of attorney and 
client does not exist between the registrant and a member of the 
legal advisory board; and it is not improper, but is indeed the 
duty of the latter, under his oath of office, to disclose to the local 
board all such information to enable the board to judge the case 
in accordance with truth. 

“ He may properly, and should, inform the registrant that he 
(the lawyer) is designated by the government to aid in securing 
accurate and complete information along the lines indicated by 
the questionnaire. But his duty to ‘ advise the registrant’ does 
not contemplate his assisting the registrant to deceive the local 
board as to the registrant’s availability or exemption. 

“Tn our opinion it is, however, unwise and impolitic to make 
secret reports to the local boards, lest the registrants get false 
impressions of the attitude and functions of the legal advisory 
board and its members. 

“While we regard it as the duty of the members to prevent 
fraud upon the government, we advise that the course which the 
member of the legal advisory board may properly consider it his 
duty to pursue, in order to apprise the local board either of facts 
or his impressions, be disclosed to the registrant in fairness to 
him, and that the registrant be counseled, and thus afforded an 
opportunity, either to explain the situation or to modify his 
answers to conform with the truth.” 
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Considerable correspondence was had between the New York 
County Committee and the Chairman of the War Committee and 
the Central Legal Advisory Committee of Wisconsin, of which 
John B. Sanborn was Chairman, and while the Wisconsin Bar 
Association took no action directly on the subjects above specified, 
it did adopt a resolution similar to that adopted in many of the 
states, that every effort should be made to preserve intact the prac- 
tice of lawyers who are in the United States service, one feature 
of the resolution being that lawyers handling the business for 
other lawyers in service should state in the papers relating to the 
case and particularly in the briefs that they are appearing for 
the lawyer absent for that cause. 

In a communication to this committee dated May 24 from 
Mr. Sanborn with regard to the Selective Service Law, he writes 
as follows: 

“The Central Legal Advisory Committee for this state has 
since its organization taken the position that services rendered in 
connection with the Selective Service Law, either assisting regis- 
trants in making out questionnaires, or in making out additional 
affidavits for reconsideration of classification, or in advising as to 
the rights of registrants to appeal their cases, or any other matter 
relating to the administration of the law, were not rendered to the 
registrant but to the public and that, therefore, no services were 
performed for which a charge could properly be made. This 
committee is in entire accord with the position of the Committee 
on Professional Ethics of the New York County Lawyers’ Asso- 
ciation. My committee took its position, of course, before the 
publication of the New York Committee, but I have used the 
statement of that committee that the registrant is not the client 
of the lawyer in discussing questions which have arisen in this 
state. 

“T think that the Bar of this state has on the whole acted in 
accordance with the position of my committee. Whenever I have 
learned of any charges being made by lawyers for services 
rendered registrants, I have taken the matter up usually through 
the legal advisory board for the county and have I think in each 
case succeeded in having the practice discontinued. I have also 
urged that the lawyers “return any fees taken for such services 
and have usually found that this has been done willingly when 
the attitude of the Central Legal Advisory Committee has been 
explained. I believe that the number of cases which have come 
to my attention is very small when we consider the large amount 
of work which has been done by lawyers in advising registrants.” 











Professional Ethics 487 





II. 

Two conferences were held by us during the past year: the one, 
in New York with the committees on Professional Ethics of the 
New York State Bar Association, and of the New York County 
Lawyers’ Association. At this the latter committee was in usual 
session and conducted its regular clinical discussion of questions 
submitted to it to our great edification. The President of the 
American Bar Association was also present. The conference had 
in contemplation some method of cooperation between all Com- 
mittees on Ethics, and the avoidance of over-lapping in their 
activities and if possible the prevention of conflicting decisions 
on questions relating to the propriety of professional conduct 
propounded to committees in different states. As a result this 
particular question has been made one of the topics for discussion 
at the conference of delegates of local and state bar associations 
to be held at Cleveland this year, and is developed below, under 
ITI, A. 

The other conference held was, by invitation of President 
Smith, with the Executive and Grievance Committees of this 
Association at Philadelphia, and will be referred to doubtless in 
the report of the Executive Committee. 


ITI. 

The correspondence of the Chairman has developed three con- 
ditions calling for consideration : 

A. The desire for authoritative deliverances on questions of 
the propriety of given professional conduct. 

Your Chairman holds a like position on the Committee of the 
New York State Bar Association and is also a member of the 
Committee on Professional Ethics of the New York County 
Lawyers’ Association. To all three of these committees came, 
from the same inquirer, request for a ruling on certain conduct 
urged to be unprofessional. 

The inquirer was ignorant of this “ interlocking directorate ” 
and possibly hoped that from one of the three bodies addressed he 
might secure a ruling satisfactory to himself. Had he received 
divergent or conflicting rulings the situation would have become 
complicated. This illustrates the advisability of having a central 
authoritative body to whom such questions may be addressed and 
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by whom they may be settled. In the informal discussions already 
had the phrase has repeatedly cropped up that a given committee 
or the body of which it is a committee should not “ abdicate its 
functions ” to some other body or committee. Theoretically there 
is strength in such an objection. But practically there is none. 

The fact is that outside of the Committee on Professional 
Ethics of the New York County Lawyers’ Association and one 
or two other local committees that had been modelled upon it as 
a result of addresses given by Mr. Boston, the Committees on 
Ethics of the American Bar Association and of the different state 
bar associations do not have this power. For example, the power 
of the committee of the American Bar Association is set forth in 
the following resolution : 

“The Committee on Professional Ethics shall communicate to 
the Association such information as it may collect respecting the 
activity of state and local bar associations in respect to the ethics 
of the legal profession, and it may from time to time make recom- 
mendations on the subject to the Association.” 

The power of the New York State Bar Association committee 
is set forth in the following resolution : 

“ Resolved, That the Special Committee on Legal Ethics be 
continued and that the Executive Committee be authorized, in its 
discretion, to take such action as may be requisite to make it a 
standing committee. 

“ Resolved, That the Committee on Legal Ethics consider and 
report to the Association what is practicable and desirable in 
respect to incorporating the ‘ oath of admission ’ appended to the 
Canons of Ethics, in the qualifying oath taken upon, or prepara- 
tory to, admission to the Bar. 

“That said committee ascertain the attitude of law schools and 
bar associations in this state and, in its discretion, outside the 
state, toward the subject of Legal Ethics and cooperate with other 
committees in making the Canons of Ethics effective, and com- 
municate to the Association such information as it may collect 
in respect to the ethics of the legal profession and from time to 
time make recommendations on the subject to the Association.” 

In England there exists an authoritative body or General 
Council of the Bar. It is referred to in Dean Costigan’s work, 
Cases on Legal Ethics. It was originally constituted as the Bar 
Committee in 1883: 

“To collect and express the opinions of members of the Bar on 
matters affecting the profession, and to take such action thereon 
as may be expedient.” 
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It was reorganized in 1894 as a consultative and advisory 
body, constituted by regulations approved by the Bar in general 
meetings, under the duty “To deal with all matters affecting 
the profession and to take such action thereon as may be deemed 
expedient,” which council consists of (1) official members, 
namely, the attorney-general and solicitor-general for the time 
being, and every former attorney-general and solicitor-general 
whilst remaining in actual practice at the Bar; (2) nominated 
members, i. ¢., 16 practising barristers, of whom four are to be 
nominated by the masters of the Bench of each of the four Inns of 
Court; (3) elected members, namely, 48 practising barristers to 
be elected by the whole Bar, of whom not less than 12 must be of 
the inner Bar, and not less than 24 of the outer Bar, and six at 
least of less than 10 years’ standing at the Bar at the time of 
their election; (4) additional members, namely, such barristers 
in actual practice, not exceeding six in number, as the council 
may consider it desirable to appoint by reason of their parlia- 
mentary or professional position, or by reason of their represent- 
ing any circuit or section of the Bar not adequately represented. 

Now it is obvious on account of the broad extent of our country 
and the fact that we have a federal as well as a state bar, and that 
the membership of our Bar has by reason of specialization 
developed certain distinctions of professional business such as the 
patent laws, the bankruptcy, the commercial or collection 
laws, so-called corporation laws, and that we are not all gen- 
eral practitioners in practice, although we are in theory, and 
since we cannot localize our ex-judges or ex-attorney-generals in 
the manner accomplished in England as above-noted, there are 
only two alternatives: either the erection of a committee repre- 
senting the Bar of all the states, or the selection of a committee 
centrally located as to its membership in order to insure frequent 
meetings and complete and full deliberation on all questions sub- 
mitted to it. 

The first alternative, in the judgment of your committee, is 
most difficult of accomplishment. The chief judges of the courts 
of last resort of all our states would doubtless be unwilling to 
serve; there might be infelicities involved in the selection of our 
ex-attorney-generals. The attitude of the Bench, whether state 
or federal, with regard to the control of attorneys, and the unwill- 
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ingness of attorneys in many localities to become involved in 
criticism or discipline of their fellow practitioners would make 
it difficult to select any particular functionary who in every state 
of the union should be a member of such a council of the Bar, 
and there would always emerge the expense and also the difficulty, 
practically prohibitive of efficiency, of convening 48 men from 
coast to coast in sufficient meetings during the year to insure the 
prompt determination, sympathetic and consistent, let alone 
unanimous, decisions. There must be a certain continuity to 
such a council in order that its members may be familiar with the 
whole subject, with the way in which it has developed, and thus 
have a power of systematic adaptation and of unprejudiced 
decisions. It must be recognized, moreover, that Committees on 
Grievances and Committees on Ethics proceed along distinct 
lines. In order to demonstrate this last proposition: At the con- 
ference of this committee with the Committee on Grievances and 
the Executive Committee held in Philadelphia early in the year, 
your committee made the suggestion that the two committees be 
merged, not because it was a desirable proposition, but in order 
to emphasize in the discussion that resulted the distinct nature of 
the two committees. So distinct are their functions that although 
the Chairman of your committee urged upon the Chairman of 
the Committee on Grievances of this Association that it should be 
a ground for discipline by the Grievance Committee of the Ameri- 
can Bar Association that a member of the Association had been 
guilty of a breach of one of its Canons, no such provision was 
inserted in the proposed amendments of the By-Laws dealing with 
the new powers of the Committee on Grievances. The old idea 
has reemerged that a member of the Bar ought not to be pro- 
ceeded against nor his rights of membership in this Association 
jeopardized except for the reasons set forth in the proposed 
amendments. As it is now an old matter and there is no possi- 
bility of identifying the individuals, it may be noted in this 
report that upon one occasion where the conduct of an attorney 
in a certain state of the union was brought by complaint to the 
Chairman of the Committee on Ethics, and he communicated 
with a member of the local bar association, he was informed that 
the complaint came with ill grace from the representative of an 
association, one of whose vice-presidents, resident in that com- 
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munity, was the chief offender against the particular Canon 
which the Chairman had emphasized in his complaint to the local 
association. The propriety of given professional conduct must 
be tested by its conformity to the highest standards of the pro- 
fession, and not merely by its conformity to local statutes repre- 
senting the action of the legislature at a given time as a result of 
some particular scandal or misfeasance. 

There is at present but one such agency properly equipped and 
organized to entertain and authoritatively dispose of these in- 
quiries and that is the one whose answers have been published 
throughout the United States for years, to the great interest and 
enlightenment of the Bar. Because of the manner in which its 
work is organized, the frequency and regularity of its meetings 
and its large membership, its deliverances have commanded gen- 
eral approval and few valid criticisms. Dean Costigan has 
accorded them authoritative value in his Cases on Legal Ethics, 
along with the decisions which he has collated to demonstrate 
the existence of a well-developed common law of ethics. The 
only criticism of the Committee on Professional Ethics of the 
New York County Bar Association as an ethical tribunal is that it 
is “ local.” 

Your committee feels that while it is local in personnel, it is 
general in the scope and character of its service. It has earned 
the respect of the American Bar. Inquiries reach it from all over 
the land. 

Therefore we feel that the very fact that it is local in personnel 
accounts for its ability to do the work it has done. 

The committee of this Association has five members, living in 
New York, Boston, Pittsburgh, St. Louis and Minneapolis. 

The cost of convening even so small a membership regularly 
is prohibitive ; correspondence is a slow and unsatisfactory method 
of reaching agreement on the determination of a question of the 
propriety of conduct which has led to the invoking of the counsel 
of a committee supposed to speak with authority. To delay an 
answer is sometimes to lose the opportunity of influencing the 
proposed conduct. Even the state committees are similarly diffi- 
cult to convene regularly. The Association of the Bar of the 
City of New York, older by far than the New York County 
Lawyers’ Association, is content to leave to the latter’s Committee 











492 The American Bar Association Journal 





on Professional Ethics the task we are discussing, and has no 
separate committee of its own. 

It has been the custom of your Chairman, in the rare instances 
where immediate reply was urged to an inquiry from some 
member of the Association, to confer with Mr. Boston, the nestor 
of Professional Ethics, as Chairman of the New York County 
Lawyers’ Committee, if only to avoid any conflicting line of 
decision. 

We believe this custom should become a rule—and that your 
committee while preserving the anonymity of its inquirer should 
be authorized to transmit questions coming to it to this other 
well-established and generally recognized authority for its opinion. 
Such answer could be ear-marked as having been elicited “ upon 
request ” of this Association’s committee. 

B. The information of the public as to the standards that con- 
strain the lawyer in his professional life. 

At our conference with the Executive Committee, one of the 
topics acted upon was the matter of supplying placards containing 
the Canons to display in court houses or elsewhere. The expense 
and detail work incident thereto proved deterrents sufficient to 
prevent our embarking in such a plan. 

To print a placard easily mailable would mean the use of type 
too small to be legible at any distance, and thus unlikely to attract 
attention. To print the full Canons in display type on a surface 
large enough to be properly framed and placed where the public 
will see and study it, would be too costly for our treasury. 

But only such large placards are of any educational value. We 
supply printed copies of the Canons for the Bar. The public 
must be reached by normal advertising methods. If the Canons 
are set up in small type and framed and hung inside the Bar in a 
particular court room very few of the public will ever see it. Its 
display should be in the halls of court houses where litigants, 
witnesses or jurors congregate. 

They are the ones now to be educated as to what the Bar 
expects of its members and as to what the public may expect of 
them. 

We think it is up to local committees to cause such placards to 
be printed and put up conspicuously in every court house in their 
districts. The local bar can well afford as a matter of public 
spirit to bear the comparatively small burdens of the cost involved. 
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C. Is some redaction of our Canons necessary in the above 
connection? 

Considerable correspondence was had with your Chairman 
commenting on the length of the Canons and asking if local com- 
mittees could edit them—or print the “more important por- 
tions ” in large type and the balance in small type. 

Obviously this presents a delicate problem. Your committee 
is not empowered to declare what parts of the phraseology it took 
so long to reduce to its present form are important and what are 
not so. The whole of each Canon represents months of confer- 
ence and yards of blue pencil. 

But there have been efforts made to redact the Canons from 
specific commandments to statements of generic principles. In 
the genesis of the New York County Lawyers’ Association and 
of its Committee on Professional Ethics, the problem was how to 
persuade so large a body of men, nearly 4000 in number, many of 
them not familiar with the Canons or the necessity of being 
guided by any Canons in what many of them considered the 
pursuit of their business, that they were members of a profession 
having high standards and ideals to which they were bound to 
conform. 

For several years no adoption of the Canons could be secured 
because of their unbelief. 

But during the campaign of education that finally resulted in 
the adoption of our Canons in the modified form in which the 
New York State Bar Association had adopted them, two redac- 
tions were framed, one by Mr. Charles A. Boston, which he called 
“ Code of Ethics ” and one by your Chairman, which Mr. Boston 
styled, “ Professional Obligations of the Lawyer, or a Statement 
of Professional Ideals.” 

We include both in this report for the information of members 
of this Association. 

Mr. Boston’s code is admirably framed for its avowed purpose. 

Mr. Jessup’s statement purports to be generic, and to embody 
the principles which in specific form are elaborated in our Canons. 

For the purpose of educating the laity as to what they may 
expect of a lawyer it is hard to state whether better results will 
follow from a scrutiny of a statute or decalogue, or from the study 
of the principles of conduct by which a member of the profession 
is expected to be controlled. 
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The main thing is that the public should know that lawyers 
can be made to conform to given standards, and to know what 
those standards are. 

To this end local committees have power, and, if called for, 
should exercise it, to get these principles widely published and 
known, and they have equal power to make their own redactions. 
We submit the two following as manifesting careful study and 
equally careful formulation, and as being, either or both, com- 
prehensive and clear. 

The Association is aware, of course, that its own Canons, when 
taken up by local associations have been sometimes modified 
before adoption. 

The Canons adopted by the New York State Bar Association 
have minor changes in the 5th and 22d Canon, and in the 27th, 
under “ Advertising, Direct, or Indirect,” they substitute the 
words “ Solicitation of business by circulars or advertisements or 
by systematic personal canvassing is unprofessional.” 

But the Massachusetts Bar Association has adopted as Canon 
13 on Contingent Fees: 


XIII. Contrncent FEks. 

“ A lawyer should not undertake the conduct of litigation on 
terms which make his right to reasonable compensation con- 
tingent on his success, except when the client has a meritorious 
cause of action but no sufficient means to employ counsel unless 
he prevails; and a lawyer should never stipulate that in the event 
of success his fee shall be a fixed percentage of what he recovers 
or a fixed sum, either of which may exceed reasonable compensa- 
tion for any real service rendered. 

“Such practices tend to corrupt and discredit the Bar. 
Lawyers who try to get business by charging nothing unless they 
succeed, even though they leave the size of their fees to be deter- 
mined by the amount and character of their services, are con- 
stantly tempted to promote groundless and vexatious suits. Those 
who go further and bargain that, if successful, their fees shall be 
fixed sums or percentages are not only apt to become public pests, 
but are in constant danger of abusing or betraying their own 
clients. When making such a bargain the lawyer’s superior 
knowledge and experience give him an advantage which tempts 
him to over-reach his clients. By making it, he, in effect, pur- 
chases an interest in the litigation. Consequently, unhappy con- 
flicts between his own and his client’s interest, in respect to the 
settlement or conduct of the suit, are always likely to arise; his 
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capacity to advise wisely is impaired ; and he is beset by the same 
temptations which beset a party to be dishonest in preparation 
and trial.” 


This is an important modification of the American Canon. 
Action to which members of the Bar have given some publicity 
has led to the feeling in some quarters that this Association will be 
asked at some future day to reconsider its own attitude on this 
particular Canon. 


PROFESSIONAL IDEALS 
OR 
THE PROFESSIONAL OBLIGATIONS OF THE LAWYER. 


PROPOSED BY MR. JESSUP. 


A DECALOGUE OF ETHICS 


1. As an officer sworn to uphold the Constitution and to the 
proper enforcement of the law, the lawyer should by his conduct 
and counsel exemplify the law-abiding spirit and refrain even in 
his private life from anything contrary to the spirit of the moral 
and statute law. 

2. In his relation to the courts the lawyer should in his conduct 
maintain their dignity by respectful address, by punctilious dis- 
charge of all forensic duty, and by abstaining from all attempts 
to curry favor or from the appearance even of using personal 
relations to secure professional advantage. 

3. In his relations to clients the lawyer’s duty arises from the 
confidence reposed in his learning or ability for which he is to be 
paid. 

Therefore (a), in the conduct of unlitigated business, he owes 
a scrupulous fidelity to the client’s highest interest and must 
seek no advantage or profit to himself outside of his reasonable 
compensation. 

(b) In advising litigation he must be guided by his own (or 
counsel’s) judgment of the law applicable to the points in issue. 
He should never countenance, by acceptance of a retainer, unjust, 
useless or oppressive suits, or consent to the interposition of 
merely dilatory, false, or sham defenses. 

16 
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(c) In actual litigation, he may use all procedure provided by 
law appropriate to the protection of his client’s interests; he 
must be alert and diligent in prosecution; vigilant and careful 
in defense ; refrain from any attempt to deceive a court or jury; 
courteous to his fellow lawyers, and obliging in matters not incon- 
sistent with his client’s rights. 

4. The lawyer must not violate his client’s confidence unless 
in a proper case compelled so to do under oath. He must not use 
knowledge so gained to his client’s undoing or disadvantage and 
if entrusted with money or property, he is in the highest degree a 
trustee and liable professionally for any failure to administer the 
trust reposed in him with scrupulous fidelity and capacity. 

5. The lawyer is always entitled to his reasonable compensa- 
tion; this may be contracted for with the client provided no 
advantage be taken of his ignorance or necessities. Contingent 
fees, where not unconscionable in amount, are proper if the client 
desire such form of compensation. But in all cases he must avoid 
even the appearance of champerty or maintenance. 

6. A lawyer employed for or assigned to the defense of one 
accused of crime is, even though apprised of his guilt, bound by 
his duty to ensure a fair trial and to prevent conviction save 
pursuant to the law in that case made and provided. 

?. The lawyer should not solicit, nor permit others to solicit 
for him, any professional employment. No division of fees nor 
agreement therefor is proper except with fellow lawyers based on 
a division of service. Self-advertisement is commercial in spirit 
and tends to lower the sense of professional dignity. 

8. In his relation to the community of which he is a citizen, the 
lawyer occupies a position of peculiar responsibility. His respect 
for the law and the courts in which it should be administered 
should make him fearless to expose and attack any breach of 
judicial integrity. So also he must be vigilant to assist in purging 
the Bar of unworthy members. He should be quick to attack any 
abuse of process of law or any invasion of the rights to life and 
liberty guaranteed to all by the Constitution. 

9. If invested with public office he is bound to a higher 
efficiency of service by reason of his knowledge of the law. If he 
serve as a district attorney, he represents the people of the state. 
He is sworn to enforce the law, but cannot stoop to oppression or 
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injustice—such as the suppression of evidence or the secreting of 
witnesses who might tend to establish the innocence of one he is 
prosecuting. 

10. If elevated to the Bench his obligations become intensified. 
In the discharge of his judicial duties he should be studious, 
patient, thorough, punctual, just and impartial, courteous and 
fearless, regardless of public clamor or private influence. 


CODE OF ETHICS. 


PROPOSED BY MR. BOSTON. 


The New York County Lawyers’ Association deems it to be the 
legal duty of each member of the Bar in the State of New York to: 

1. Support the constitution and laws of the state and of the 
United States, and maintain the respect due to courts of justice 
and judicial officers. 

2. Employ for the purpose of maintaining causes confided to 
him, and of advising his clients, such means only as are consistent 
with truth; never to seek to mislead a judge or jury or other con- 
stituent part of any court of justice or administrator of the law, 
by artifices or false statement of the law or facts. 

8. Maintain inviolate the confidence and preserve the secrets 
of clients, subject, however, to the provisions of law with respect 
to the admission in evidence of such testimony. 

4, Abstain from offensive personalities; advance no fact pre- 
judicial to the honor or reputation of party, witness or other 
person, unless required by the justice of the cause with which he 
is charged. 

5. Encourage neither the commencement nor the discontinu- 
ance of an action or proceeding from any motive of passion or 
interests ; not to reject from personal considerations the cause of 
the defenseless or oppressed. 

6. So conduct himself as to exhibit and enhance the dignity, 
honor and integrity of the profession. 

7. Counsel and maintain only such actions, proceedings and 
defenses as appear to him to be legal and just; but for the security 
and preservation of individual rights secured by the constitution, 
it is not unprofessional to defend on a prosecution for crime, one 
whom he believes to be guilty of the offense charged. 
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8. In his practice generally to observe the following additional 
principles : 

The observance of moral principle is essential to the practi- 
tioner; it is his duty to cultivate its observance, and to that end 
it is desirable that he should see that it is observed by other 
practitioners, and should report to the proper disciplinary body 
infractions of law or professional ethics by other practitioners, 
which may come to his attention. 

In his own conduct and in his advice to clients generally, to 
observe the principles of action which are commonly recognized as 
ethically sound, and to reject those which are commonly regarded 
as open to criticism from an ethical standpoint. 

9. The reciprocal duties of the judiciary and members of the 
Bar are indicated by the following Canons: 

It is the professional duty of judicial officers to so conduct 
themselves in all of their judicial functions as to win the approval 
of right-minded men, including members of the Bar, for their 
high ethical standards. 

It is the duty of members of the Bar to eonduct themselves 
respectfully to judicial officers, and to observe their judgments 
until properly reviewed or suspended, but a member of the Bar 
is under no obligation to overlook acts of judicial malfeasance 
out of a false respect for the office. 

10. This Association deems the qualities desirable in a judge 
to be courtesy, even temper, patience, conscientiousness, legal 
learning, sound sense and judgment, the moral courage to meet 
an issue squarely, an impartial mind and unquestionable probity 
in all of his judicial acts. 


IV. 


By the courtesy of the Supreme Court of Washington your 
Chairman received notice of its decision In Re Bruen, No. 3 
reported in 172 Pacific Reporter, 1152, et seq., passing on the con- 
stitutionality of the Act of 1917, referred to in our last report as 
containing a provision making the Canons of Ethics a controlling 
norm of professional conduct. The constitutionality of this act 
was involved in the appeal to the Supreme Court and the act was 
sustained except in respect to the provision therein that the 
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Board of Law Examiners to whom was committed the power to 
examine into the propriety of professional conduct and to disbar 
guilty attorneys, could as such Board make the final order or 
judgment of disbarment. It was held that this was a judicial 
power or function and that while they could proceed to cite the 
respondent and examine into the merits and make findings 
thereon, they must then report such findings to the court which 
had an inherent power independently of statute to determine the 
issues in accordance with the rules of that court. They thereupon 
proceeded to review the findings and to sustain the propriety of 
the conclusions of the Board. 


Vv. 


Your Committee submits the following recommendations: 

First. That whenever questions as to the propriety of given 
professional conduct are submitted to the Committee on Profes- 
sional Ethics, and, in the judgment of the Chairman, it is imprae- 
ticable to convene the full committee to deliberate thereon, he 
may submit such questions, preserving the anonymity of the in- 
quirer, to the Committee on Professional Ethics of the New York 
County Lawyers’ Association for consideration by it. 

Second. We recommend that local associations be urged to 
give publicity to the Canons, not only to the bar, but to the public 
generally, in their several communities. 

Respectfully submitted, 
Henry W. JESSuP, 
Frank W. GRINNELL, 
O’Nem1 Ryan, 
Jas. D. SHEARER, 
THOMAS PATTERSON. 
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SECOND ANNUAL REPORT 


OF THE 


STANDING COMMITTEE TO SUGGEST REMEDIES AND 
PROPOSE LAWS RELATING TO PROCEDURE. 


(To be presented at the meeting of the American Bar Association, at 
Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 


This committee, as its second annual report, submits a state- 
ment of its work since the last meeting of the Association. 


1. Rerorm PROCEDURE BILL. 


This bill in the form reported to the Association at its last 
meeting was introduced in the Senate by Mr. Walsh, April 4, 
1917, and in the House of Representatives by Mr. Gard, April 26, 
1917. Itis Senate Bill 68, and House Bill 3828. 

Your committee held meetings in Washington the first week 
in January and April, 1918. It conferred with Senators and 
Representatives. It found no opposition to the passage of the bill 
in its present form, but, on the other hand, it found that the atten- 
tion of members was so much engrossed by the business of the war 
and the innumerable questions growing out of it that it was very 
difficult to secure affirmative action. We prepared a brief which 
we sent to Senators and Representatives, corresponded with them 
and urged its consideration. This seemed to us conclusive, but 
unfortunately it has not yet moved senators to bring the bill to 
a vote. 

The federal courts are constantly engaged in one district or 
another in the trial of causes, both civil and criminal, involving 
the consideration of questions growing out of the war. Counsel in 
these eases feel it their duty to take as many technical objections 
as they think will be beneficial to their clients. The considera- 
tion of these objections always involves delay, and will in some 
cases lead to reversals of judgments in fayor of the government 
which upon the merits should be affirmed. It seems to your 
eommittee that an efficient and speedy administration of justice 
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upon the merits in cases growing out of the war, is as im- 
portant as efficient and speedy transportation. We urge upon 
members of the Association to present this argument to their 
respective members of Congress, reminding them that the bill in 
substantially its present form has passed the House of Repre- 
sentatives in three successive Congresses and that it was reported 
favorably by the Judiciary Committee of the Senate in the last 
Congress. The arguments for the change are stated in several 
previous reports of our predecessor, the Special Committee to 
Suggest Remedies, etc. Notably they are to be found in the 
report presented at Chicago in August, 1916. 

The object of this bill is weli stated by Lord Chief Justice 
Reading in his address to the New York Bar Association in 1915: 

“ We now strive to get at the merits; to allow no technicalities 
to prevent the court from perceiving the true facts, and arriving 
at a just decision.” 
It would seem that this statement of the effect of this bill would 
be a sufficient argument in its favor. But unfortunately we have 
never been able to bring it to a vote in the Senate. 


2. PRACTICE IN Jury TRIALS. 


Our attention was called by several members of Congress to a 
bill which had been intreduced in the House by Mr. Caraway of 
Arkansas, April 3, 1917. This bill made it unlawful for a judge 
presiding in a federal court at a jury trial “to express his 
personal opinion as to the credibility of witnesses or the weight 
of testimony involved in said issue.” 

Section 2 of the bill provided that the judge in such cases “ shall 
be required to deliver his charge to the jury after the introduction 
of testimony and before the argument of counsel on either side, 
and where requested by either party said charge shall be reduced 
to writing.” 

We learned that after considerable discussion in the Judiciary 
Committee of the House this bill had been amended and in its 
amended form had been introduced by Mr. Caraway, January 29, 
1918. (H.R.9354.) In its amended form the bill is as follows: 


1Journal American Bar Association, July, 1916, pp. 603 to 607. 
41 Rep. Am. Bar Assn. 540. 
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“A BILL 


“To amend the practice and procedure in federal courts, and 
for other purposes. 

“ Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That here- 
after in any cause pending in any United States court, triable by 
jury, in which the jury has been impaneled to try the issue of 
facts, it shall be reversible error for the judge presiding in said 
court to express his personal opinion as to the credibility of 
witnesses or the weight of testimony involved in said issue: Pro- 
vided, That nothing herein contained shall prevent the court 
directing a verdict when the same may be required or permitted 
as a matter of law. 

“Src. 2.. That the judge of the court on the issue of law 
involved in said cause shall be required to deliver his charge to 
the jury after the introduction of testimony and before the argu- 
ment of counsel on either side, and where requested by either 
party said charge shall be reduced to writing: Provided, however, 
That in United States courts sitting in states in which the law 
permits the trial judge to deliver his charge after argument of 
counsel, such procedure and practice may be followed by the trial 
judges in United States courts sitting in such states.” 

A provision similar to the first section of said bill was intro- 
duced in the House of Representatives as an amendment to the 
Practice Code in the 63d Congress (Sec. 164). 

Your committee in cooperation with Mr. Thomas W. Shelton 
and with several bar associations opposed this section. We had a 
hearing before the Judiciary Committee of the Senate. The 
section was stricken from the bill as reported in the Senate. The 
whole bill failed of passage. 

This Association at its annual meeting in Chicago in 1916 
unanimously adopted the following resolution : 


“ Resolved, That the action of the Special Committee in refer- 
ence to the legislation respecting the Practice Code (S. 1412) be 
approved.” 

At the last meeting of the Association the new Standing Com- 
mittee, which was made the successor to the Special Committee 
before mentioned, was authorized to take action opposing any 
such measure, should it be introduced. Accordingly we corre- 
sponded with numerous members of Congress. We found that 
it was impracticable to have a hearing before the Judiciary Com- 
mittee of the House, for the bill had been already reported to the 
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House, had been reached on the calendar and laid over. We sent 
briefs to each member of the Judiciary Committee and to numer- 
ous members of the House who were interested in the subject. Of 
this brief an abstract is annexed, marked Schedule A. (Copies 
of the brief can be obtained from the committee.) We reported 
our action to the Executive Committee of this body, and that 
committee, as we are informed, took action in opposition to the 
bill. We had the cooperation of Mr. Henry W. Taft, Chairman 
of the Committee on Law Reform of the New York State Bar 
Association. We hope that if the bill should come up for a vote in 
the House it will be defeated. If not, we shall endeavor to secure 
a hearing before the Judiciary Committee of the Senate. Our 
reasons for opposing such legislation are stated in our report pre- 
sented to this Association at its meeting in Chicago in 1916.’ 

We recommend for adoption the following resolution : 

“ Resolved, That the action of the Committee to Suggest 
Remedies and Propose Laws Relating to Procedure in promoting 
the passage of Senate Bill 68, the object of which is to facilitate 
the decisions of causes upon the merits, be and the same hereby 
is approved. 

“ Resolved, That the action of the Committee to Suggest 
Remedies and Propose Laws Relating to Procedure opposing the 
adoption of H. R. 9354, which aims to limit the power of the 
federal judges in the trial of jury causes, be and the same hereby 
is approved. 

“ Resolved, That said committee be instructed to continue its 
efforts to promote the passage of the bill first mentioned and to 
oppose the passage of the bill secondly mentioned. 

“ Resolved, That the members of this Association be requested 
to cooperate with said committee and that a copy of these resolu- 
tions be sent to each member by the Secretary.” 


All of which is respectfully submitted. 
Everett P. WHEELER, Chairman. 


RoscoE Pounp, FREDERICK A. FENNING, 
Rosert E. Lee SANER, J. G. SLONECKER, 
Epe@ar A. BANCROFT, Henry H. WItson, 
Paut How.anp, Ropney A. MEercour, 
Joun D. Lawson, Epwarp A. HARRIMAN, 
Tuomas J. O’DONNELL, WituraM A. HayEs, 


Henry B. F. MacrarLanp, WituuaM L. January. 


*? Journal Amer. Bar Assn., July, 1916, pp. 607-610. 41 Rep. Amer. 
Bar Assn., p. 541. 
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SCHEDULE A. 
BEFORE THE HOUSE OF REPRESENTATIVES. 
House Britt 9354, Report 284. 
ABSTRACT BRIEF ON BEHALF OF AMERICAN BAR ASSOCIATION. 


I. 


The question before the House is this: To what extent, if at 
all, may the judge properly aid the jury in arriving at a just 
verdict on the evidence, in cases where 

1. It is conflicting ; 

2. Where it is circumstantial, and where inferences must be 
drawn from various facts which are not of themselves controlling. 


II. 


In the federal courts, ever since they were organized in 1790, 
the common law practice has prevailed, and the judge in charging 
the jury has been free to apply his experience to the evidence and 
aid the jury in the discharge of their duty. Farther than this 
he is not, under the law in those courts, at liberty to go. 

Carver vs. Jackson, 4 Peters, 80. 
Games vs. Stiles, 14 Peters, 327. 
Midd vs. Borrows, 91 U. S. 426, 439. 


IIT. 


In the following states, the same practice prevails: Arizona, 
Connecticut, Delaware, Idaho, Michigan, Minnesota, New 
Hampshire, New Jersey, New Mexico, New York, Ohio, Pennsyl- 
vania, Rhode Island, South Dakota, Utah; Vermont, Wisconsin, 
Wyoming. The rule is the same in the District of Columbia * and 
in all the federal courts. 


* This list is made up from the list given in 38 Cyc., page 1646, of 
the states which have changed the common law rule in this respect. 
Some of those states, as shown later, have made no substantial 
change, and it is possible that in some of the states mentioned in the 
text there may be some slight change. As pointed out in Capital 
Traction Co. vs. Hof, 178 U. S. 1, the practice in the original thirteen 
states at the time the Constitution was adopted, was not entirely 
uniform. 
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In them all the rule is clear and is enforced that the judge 
must fairly and fully submit to the jury the decision of questions 
of fact. If he does this he may comment upon the evidence and 
explain the principles upon which the jury should proceed in 
determining the questions of fact submitted to them. 

They had by the last census a population of 36,230,592. The 
total population of the states, including Alaska, by that census 
was 91,972,266. 

The rule in Vermont is, that the presiding judge may properly 
state to the jury his impressions as to how a witness meant to 
be understood and may express an opinion upon the weight of 
certain evidence in the case, if the evidence is left to the jury as 
the ultimate judges of fact to weigh and decide upon it for 
themselves. 

Missisquoi Bank vs. Everts, 45 Vt. 293. 
Sawyer vs. Phaley, 33 Vt. 69. 

The rule is well settled in Connecticut that it is not error for 
the court to express an opinion on the weight of the evidence, if 
the jury are told that they must determine the facts, and the 
charge does not tend to control them in such determination. 

Cook vs. M. Steinert & Sons Co., 69 Conn. 91. 

A recent Minnesota case is to the effect that a trial court may 
in civil cases express to the jury in its instructions its opinion 
on the facts in issue, provided the ultimate determination thereof 
is left to the jury. 

Bonness vs. Felsing, 97 Minn. 227. 

In Knee vs. McDowell, 25 Pa. Sup. Ct. 641, it was held not 
reversible error for the court to express its opinion as to the effect 
of certain evidence when the court said, “ This is only our opinion 
from the evidence in the case. It is not binding upon you. It is 
your province to find the facts.” 

Two New York cases, widely separated in time but stating the 
same doctrine, are Crawford vs. Wilson, 4 Barb. Sup. Co. Rep. 
504, and Hulbert vs. Hulbert, 128 N. Y. 420. In these cases it 
was held that no exception could be taken to the comments of a 
judge upon the evidence in charging the jury or to the same 
expression of his opinion by way of advice to the jury as to such 
evidence, where he gives the jury distinctly to understand that 
they are to exercise their judgment upon such evidence and to 
pass upon the same. 
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In some other states the power of the court has been limited, 
but in various degrees. In Maine, the Act of 1874, C. 212, pro- 
vides that the judge “ shall not during the progress of the trial, 
including the charge to the jury, express an opinion upon issues 
of fact arising in the case.” 

In McClellan vs. Wheeler, 70 Me. 285 (1879), it was held that 
this statute does not prohibit the “judge from stating to the 
jury the questions which they are called upon to decide. Such 
statement, when clearly and directly presented, may often be of 
service by enabling the jury to apply intelligently the legal rules 
given them, a bald and abstract enunciation of which, however 
accurate, might tend rather to confuse and lead them to disagree.” 


In Massachusetts, the statute (Gen. Stat. C. 115, Sec. 5) is as 
follows: 

“Courts shall not charge juries with respect to matters of 
fact,” but “ may state the testimony and the law.” 

This statute was construed in 

Plummer vs. Boston El. R. Co., 198 Mass. 499, 514. 
Commonwealth vs. Barry, 9 Allen, 276. 

In the former case the court said (p. 515) : 

“Tt was not the intention of the statute that the court should 
be shorn of all right to furnish to the jury guides or illustrations 
as to the meaning of equivocal language given in testimony, and 
as to weighing the evidence of witnesses and as to tests by which 
their reliability or credibility may be determined. In some 
jurisdictions a more strict limitation is placed upon trial courts. 
But we adhere to the practice early established under the statute, 
and consistently followed in this commonwealth, of preserving to 
the trial court the power, and imposing upon it the duty of so 
enlightening the intelligence and directing the attention of the 
jury, that notwithstanding disparity in skill, ingenuity and 
efficiency with which the various issues are presented, justice may 
be even, and incline one way or the other only according to the 
weight of credible evidence.” 

As thus interpreted, it would seem clear that the courts of 
Massachusetts have treated this statute as substantially a re- 
enactment of the common law. 

In other states the statutes on this subject are similar to that 
of Massachusetts and much less broad in scope than the proposed 
bill. 
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It is provided by the Alabama Code, Sec. 5362: 

“The court may state to the jury the law of the case, and may 
also state the evidence when the same is disputed, but shall not 
charge upon the effect of the testimony, unless required to do so 
by one of the parties.” 

In other states there are constitutional provisions on this 
subject. 

In Arkansas the restriction upon the court’s charge appears in 
the Constitution, Art. 7, Sec. 23: 

“ Judges shall not charge juries with regard to matters of 
fact, but shall declare the law.” 

The Constitution of California, Art. VI, Sec. 19, is as follows: 

“ Judges shall not charge juries with respect to matters of fact, 
but may state the testimony and declare the law.” 

This is explained in the Code of Civil Procedure, Sec. 2061, 
in a manner which does not seem to differ from the common law 
rule. 

In short, the general statement that in the majority of the 
states the power of the court to charge the jury on the facts is 
greatly restricted, appears on careful examination to be erroneous. 
The so-called restrictions, in many states, are really codifications 
of the common law. 

On the other hand, in Montana, 

Wastl vs. Montana Union R. Co., 17 Mont. 213 (1895), 
it was held error under the Montana statute to call the attention 
of the jury to three witnesses by name. 

With all deference to the Supreme Court of Montana, we 
respectfully submit that such a provision makes the intelligent 
trial of cases before a jury impossible, if the trial be protracted or 
the testimony voluminous. 

For example, in the trial of the New Haven directors in 1915, 
which lasted three months, how could the court possibly have 
made the charge intelligible to the jury without referring to the 
testimony of specific witnesses? How could it have referred to 
them without naming them? How can the judge state the testi- 
mony and show its bearing upon the issue without expressing an 
opinion as to its weight, or as to the credibility of the witnesses ? 
Any such theory as this throws discredit on the intelligence of 
juries. If 12 men cannot be trusted to decide questions of fact on 
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the merits, according to their own judgment; if the judge makes 
the slightest reference to specific evidence, then they should not 
be trusted at all. 

The true theory of a jury trial is that the judge and jury 
should work together. The judge’s experience in the trial of cases 
enables him to assist the jury by pointing out how they should 
deal with the testimony and how they should apply to the decision 
of conflicting evidence the rules which experience has shown 
enable men to discriminate between the accurate and the inac- 
curate, between the true and the false. It might as well be said 
that no expert should be allowed to express an opinion upon the 
genuineness of handwriting. His opinion is not binding upon the 
jury, it is given to aid them in coming to a correct conclusion. 

Any other theory makes the judge a mere stakeholder. That 
is indeed the tendency of some of our courts. This tends to bring 
the administration of justice into disrepute. When we refuse to 
permit an experienced judge to comment on the testimony “ it 
is as though we should drive all the architects and builders into 
exile and construct wigwams for ourselves.” 

Senator Sutherland’s Address to American Bar Associa- 
tion, Report 1912, p. 386. 

This is especially true in the federal courts in which the judges, 
in equity and admiralty cases, are constantly deciding questions 
of fact, and acquire special skill in dealing with conflicting 
testimony. 

To use the words of one of Georgia’s great judges (Nisbet, J.), 
in Cook vs. State, 11 Ga. 53, 57: 

“Tt is to be feared in these days of reform, that the judges will 
be so strictly laced as to lose all power of vigorous and healthful 
action. I have but little fear of judicial power in Georgia so 
aggrandizing itself as to endanger any of the powers of other 
departments of the government, or to endanger the life and liberty 
of citizens, or to deprive the jury of their appropriate functions. 
The danger rather to be dreaded is making the judges men of 
straw, and thus stripping the courts of popular reverence, and 
annihilating the popular estimate of the power and sanctity of 
the law.” 

A provision similar to that of Section 1 was contained in 
Senate Bill 1412 to revise the laws relating to the judiciary, which 
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was before the Judiciary Committee of the Senate in January, 
1916. 

The Bar Association of the State of New York, at its annual 
meeting in that month, adopted this resolution with an appro- 
priate preamble: 

Resolved, That this Association does hereby earnestly request 
both Houses of Congress and particularly the Judiciary Com- 
mittee of the Senate not to favorably report or adopt the pro- 
vision referred to in the said bill. 

The case of Capital Traction Company vs. Hof, 174 U. S. 1, 
referred to in the preamble, held (pp. 13, 14) that the trial by. 
jury guaranteed by the Seventh Amendment to the Constitution, 

“Ts a trial by a jury of twelve men, in the presence and under 
the superintendence of a judge empowered to instruct them on the 
law and to advise them on the facts.” 

The court cites other decisions of the Supreme Court to the 
same effect. 

Vicksburg & M. R. R. vs. Putnam, 118 U. 8. 545, 553. 
U.S. vs. R. R. Co., 123 U. S. 113, 114. 

Mr. Justice Hughes, then of the United States Supreme Court, 
in his address delivered before the New York State Bar Associa- 
tion, in January, 1916; commented upon the existing system as 
it prevails in the district courts, and on the obstacles which are 
encountered in different parts of the country to the efficient 
administration of justice. He said: 

“ The other tendency of which I have spoken is occasionally ob- 
served in legislation which denies to judges the authority which 
would seem to be needed for the efficient discharge of judicial 
duty. Thus, in some jurisdictions the freedom of the judge in 
instructing the jury is very considerably curtailed in a manner 
which betrays a regrettable distrust. .... There can be no 
respect for the law without competent administration, and there 
can be no competent administration without adequate power. We 
shall never rise to our opportunities in this country and secure 
a proper discharge of the public business until we get over our 
dislike of experts; and the difficulties in the way of needed im- 
provements in the administration of justice will not be overcome 
by tying the hands of those most competent to deal with them.” 

The authorities on the constitutional question in this case are 
fully presented in the learned brief of Mr. Shelton, submitted to 











510 The American Bar Association Journal 





the sub-committee pf the Judiciary Committee of the Senate, 
November 10 and 22, 1915. 
Report of Hearing pursuant to 8. Res. 552 (63d Cong., 
Third Session, p. 30). The hearing is entitled: 
“ Simplification of Judicial Procedure.” 


IV. 

It is often said that there is in this country dissatisfaction 
with the administration of justice. This dissatisfaction is largely 
because of the failure to enforce the law. For example, in the 
Metropolitan Magazine for January, 1916, there is an elaborate 
article purporting to be written by some one familiar with mari- 
time matters, in which he calls attention in a caustic and effective 
way io the failure to punish persons who, by their negligence, 
have caused loss of life at sea, going back to 1871. What has 
given most discontent within the last ten years in New York 
has been the failure of the jury to convict those indicted for the 
great loss of life caused by the Triangle factory fire. The law 
was clear that the factory should be protected in a certain way. 
It was equally clear that it had not been so protected; and the 
men who were responsible for it were on their trial. The reason, 
in our judgment, why the jury failed to convict was that the 
judge was impressed with the idea that underlies this proposed 
section. Instead of bringing the minds of the jury right down 
to the proper method in which they ought to analyze the testimony 
and pass upon it, he left the case in broad, general statements 
which were perfectly correct as abstract propositions, but which 
failed to enlighten those 12 men as to the way in which they 
ought to deal with that evidence. That is the danger. A judge 
can do that under the present system, we admit. Judges are not 
infallible. But we ought to give them the opportunity, without 
restraints such as are imposed by this section, to clarify the case 
and thereby enable the jury to pass intelligently upon it. In 
those states where similar provisions are in effect the judges 
generally limit themselves to abstract statements of the law. That 
is natural. 

The right to submit requests is not a substitute. What the 
judge says in his charge is much more effective than the requests 
that the lawyers make. However carefully they may prepare them, 
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they seldom get to the jury with the same force that the judge’s 
own statement does. Under this proposed section, any comment 
introduced in such a request the judge would be required to 
refuse. 

Probably the reason why this proposed rule was introduced 
and followed in many courts in America was because of a certain 
excessive tenderness for the position of the defendant in a criminal 
case, which we are learning to find was injudicious and unwise. 
We are getting to realize the importance of the ancient common- 
law rule that it is in the interest of the public that the guilty man 
should be punished. Judex damnatur, cum nocens absolvitur. 

We have pointed out that a great deal of what discontent there 
is with the administration of justice, arises from the failure to 
convict or punish. Lynching is the protest of the natural man 
against what he thinks is a failure of justice. It is an evil thing, 
undoubtedly, but still we can understand how a community some- 
times does feel. We do not justify it, but still it is a fact that we 
must consider. The way to prevent that is to insure on the one 
side reasonable protection to the criminal, but on the other to 
make him feel that “ there is a God in Israel,” that there is justice 
in the law, and if he is a guilty man he is going to be punished. 


V. 

The objection to the second section is twofold: 

1. The logical time for the charge is after the arguments of 
counsel, when counsel have had the opportunity of presenting the 
arguments on each side to the jury. Sometimes lawyers misstate 
the testimony. Sometimes they appeal to prejudice. It is just to 
both parties that the judge shall have the opportunity of calling 
the attention of the jury to the evidence and of instructing them 
to disregard prejudice and decide the case upon the merits. 

If it be said that counsel should know before summing up on 
what points the judge intends to submit the case, the answer is 
they now have the opportunity to ask the judge on this subject 
before they begin to sum up. 

2. The requirement that the judge shall be obliged to submit 
his charge in writing is objectionable for the same reasons. He 
cannot tell in advance what arguments counsel may use, or what 
inflammatory appeals they may employ. It is impossible, there- 
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fore, for him to charge the jury adequately if he is required to 
do it in writing. From the necessity of the case, writing must 
be prepared in advance. Again, the danger of written charges is 
that they will deal with subjects which are not dealt with by 
counsel. The introduction of instructions on subjects which the 
argument of counsel renders superfluous, tends only to confuse 
the jury. In the interest of justice it is of first importance that 
the charge should submit clearly to the jury the issues which are 
decisive of the case. If these are explained clearly, the jury 
almost invariably comes to a right conclusion. Errors in jury 
trials in the experience of this committee are largely the result of 
the undue limitations of the power of the court with reference 
to the charge, which have been adopted in some states. 
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REPORT 
OF THE 
COMMITTEE ON REPORTS AND DIGESTS. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 

Referring to the resolution adopted at the last meeting of the 
Association with respect to the presentation of a memorial to 
the courts of the United States and the appellate courts of the 
several states upon the subject of the increasing volume of the 
reported cases, your committee beg leave to report that in pursu- 
ance of the resolution they have assumed the responsibility of 
printing and mailing the memorial, and have obtained from the 
President the appointment of the members of the Association by 
whom the presentation should be made. 

The persons to be appointed were chosen after first obtaining 
their cordial assent, and then the appointment was made by 
the President himself. Copies of the memorial and Mr. Davis’ 
address, and in some cases, of the committee’s report itself, were 
sent to each of the persons so appointed, with the request that 
the presentation be made in open court and, wherever feasible, 
with the cooperation of an officially appointed representative of 
the state or local bar association. 

The response has been prompt and cordial, and your com- 
mittee is grateful for the efficient cooperation they have received. 
In some of the states it was thought best that the memorial, 
instead of being presented in open court, should be presented by 
means of letters addressed to the judges personally, and in Massa- 
chusetts the resolution, the report and the memorial were printed 
in the February issue of the Massachusetts Law Quarterly. The 
names of the members of the Association appointed to take charge 
of the presentation in the several states are printed below. 

Gratifying reports have been made of the manner in which 
the memorial was received by the judges. Some of the courts 
expressed doubt whether anything more could be done than they 
were already doing in this direction; but. in all cases there was 
cordial approval of the plan and expression of a desire to co- 
operate with the Bar. In some cases it was suggested that it 
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would be helpful to the court in this effort if the Bar would 
refrain from making numerous citations of cases in other states 
when the question at issue has been fully discussed by the 
appellate courts of their own state. And, again, it was pointed 
out that nothing is to be gained by deciding cases without giving 
adequate reasons, and that where there is a doubtful question it is 
best that it should be thoroughly discussed and the reasons for 
the decision given. One of the judges suggested that the courts 
refrain more often than they do from writing an opinion when 
the judgment below is affirmed. 

One of the vice-chancellors in New Jersey said that he had 
found it ineffectual to mark opinions “not to be published,” 
because cases so marked were often published in the Atlantic 
Reporter, and he said that opinions so marked were published in 
the state reports as well as in the Atlantic Reporter when they 
were affirmed by the Court of Errors and Appeals upon the 
opinion below. 

It is evident from the letters we have received that the subject 
has been discussed in many of the states, and that the Bar 
appreciates the difficulty of the situation and is anxious to find 
a remedy. We are referred to reports of several bar associations, 
in which the subject was discussed ; and it may be noted that on 
the presentation of the memorial to the Supreme Court of Colo- 
rado, at Denver, it was suggested that the response of Chief 
Justice White, which he consented should be made public, should 
be brought before the Colorado Bar Association for a discussion 
of the subject at its next meeting. 

Your committee has received suggestions on the general sub- 
ject and some definite recommendations for the reformation of 
the present system of reporting. There was a suggestion, for 
example, from the State Bar Association of Ohio, that no case 
shall be reported for publication except such as may be selected 
by the several courts of appeals, or by a majority of the judges 
thereof, and that provision shall be made that only such decisions 
shall be reported in full as determine or modify any theretofore 
unsettled or new and important question of law in the state, or 
that give construction to a statute of ambiguous or doubtful 
import, together with such other decisions as are deemed by the 
court of public interest and importance, including all decisions 
covering constitutional questions. It was urged also that the 
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reports of the Federal Reporter should be confined to decisions 
of the Circuit Courts of Appeals and such decisions of the United 
States District Courts as are not appealed. 

Another suggestion was that the Commissioners on Uniform 
State Law should take appropriate action to notify all the state 
reporters to form a national organization and be coordinated and 
meet annually with the American Bar Association. 

With regard to the U. 8. Circuit Court of Appeals it was pro- 
posed by the Special Committee on Reports and Digests in 1915, 
was that the Federal Reporter should contain all the written 
opinions of the United States Circuit Courts of Appeals, and that 
the Circuit Court of Appeals’ reports should then be discon- 
tinued, thus obviating duplication in publishing the opinions of 
the Circuit Court of Appeals. We think this change could easily 
be brought about if it met with the approval of the judges of 
the Circuit Courts of Appeals. 

A suggestion comes from New York that no opinion of the 
appellate division be published in the official reports until the 
time for appeal in the Court of Appeals has expired, and that a 
similar rule be made with respect to opinions of the courts in cases 
in which an appeal can be taken to the appellate division. The 
purpose of this is to make it certain that over-ruled opinions 
shall not appear as authoritative. From the same source it is 
insisted that the records of the proceedings ought not to be 
printed in the reports of the cases on appeals, but only such facts 
as are necessary to show what the question was; but at the same 
time it was urged that it was important that the judges should 
state the reasons upon which their decisions are based and not 
say “ reversed ” or “ affirmed ” without giving an opinion. 

Another suggestion which came from a member of the Bar of 
’ New Jersey was that while there was no complete remedy for the 
evil complained of because, with the increase of the volume of 
litigation, there must be an increase in the mass of reported 
cases, yet much would be accomplished by drastic editing of the 
opinions before publication. The opinions are written for two 
classes of persons—the counsel and the litigants, and members of 
the Bar and students at law. The first class need a statement of 
the important facts and of the reasoning of the court upon them. 
The second class go to the report only for what may be of general 
application and of some novelty. The judges must prepare 
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opinions for the first class and there ought to be an editor or 
reviser to prune and condense them for the needs of the profession 
at large. This work is of the highest importance and needs a 
thoroughly competent reporter. A judge in Illinois suggests that 
legislatures should pass fewer laws and more carefully drafted ; 
that the courts should be given authority to direct that certain 
cases be not reported and that counsel need not look beyond a 
case decided within their own state when these have settled the 
law. 

Your committee is not prepared to offer any resolutions on 
these subjects at the present, but would be glad to have a general 
discussion of the subject at the next meeting of the Association. 

Respectfully submitted, 
Epwarkp Q. KEASsBEY, 
SIGMUND ZEISLER, 
Tuomas H. ReyNo3ps, 
Witi1am M. McKinney, 
JouN W. Davis. 


LIST OF PERSONS APPOINTED BY THE PRESIDENT TO 
PRESENT THE MEMORIAL. 


AladaMA ....cccoses B. P. Crum, Montgomery. 
RIMMER ccccceceves -Royal A. Gunnison, Juneau. 
APTBOBR .cccovccees E. W. Lewis, Phoenix. 
Arkansas ......- ...Jacob Trieber, Little Rock. 
Bradner W. Lee, Los Angeles, State Courts. 
California ....... Chas. Stetson’ Wheeler, San Francisco, U. S. 
Courts. 
O. K. McMurray, Berkeley, U. S. Courts. 
Colorado ..... ++++eeDaniel B. Ellis, Denver. 
Connecticut ........ Geo. D. Watrous, New Haven. 
DOIRWATOS ..cccccces H. H. Ward, Wilmington. 
Dist. of Columbia...Melville D. Church, Washington. 
PE sssaaceees -Orville A. Park, Macon. : 
Hawaii ............David L. Withington, Honolulu. 
Tdaho ...eccccceces Jesse R. S. Budge, Pocatello. 


rAlbert Watson, Mt. Vernon, Appellate Court, 
4th District of Illinois. 

James M. Graham, Springfield, Appellate Court, 
3d District of Illinois. 

Albert D. Early, Rockford, Appellate Court, 2d 

Illinois .......-. +2 District of Illinois. 

Sigmund Zeisler, Chicago, Appellate Court, 1st 
District of Illinois. 

Edgar B. Tolman, Chicago, State Supreme Court. 

S. S. Gregory, Chicago, U. S. Circuit Court of 

Appeals in Chicago. 
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TnGiIAMS § ..ccccceve -Charles W. Moores, Indianapolis. 
FEROGES  .ocsccvcecs -Chester I. Long, Wichita. 
Kentucky ...ccccces Henry Burnett, Louisville. 
LOUISE c6 0s cccces Solomon Wolff, New Orleans. 
a ree Clarence W. Peabody,’ Bangor. 
Maryland .......- ..-W. H. Perkins, Baltimore. 
Massachusetts ..... Frank W. Grinnell, Boston. 
Michigan ......00. -Thomas A. E. Weadock, Detroit. 
Minnesota .......-- Henry E. Randall, St. Paul. 
Mississippi ........ -LeRoy Percy, Greenville. 

Selden P. Spencer, St. Louis, St. Louis and Jef- 
Missouri ........- ferson City State and Federal Courts. 


Thomas H. Reynolds, Kansas City, Kansas City 
and Springfield State and Federal Courts. - 


Montana ...--+e+- -James A. Walsh, Helena. 
Nebraska ........ -:Francis A. Brogan, Omaha. 
Nevada ......e++0e. Frank H. Norcross, Reno. 


New Hampshire ...-Frank S. Streeter, Concord. 

(Edward M. Colie, Newark, Court of Errors and 
Appeals, Supreme Court and Chancellor. 

Robert H. McCarter, Newark, Court of Errors 
and Appeals, Supreme Court and Chancellor. 

Alfred F. Skinuer, Newark, Vice-Chancellor in 
Newark. 

Albert C. Wall, Jersey City, Vice-Chancellor in 
Jersey City. 

Michael Dunn, Paterson, Vice-Chancellor in 
Paterson. 

Walter H. Bacon, Bridgeton, Vice-Chancellor in 
Camden. 

Bayard Stockton, Trenton, Vice-Chancellor in 
Trenton. 

Francis Child, Newark, U. S. District Court, 
Newark. 

Frederick W. Gnichtel, Trenton, U. S. District 
Court, Trenton. 

_ B. Parker, New York City, Court of 
Appeals in Albany, Appellate Division and 
Supreme Court in New York City. 

H. Snowden Marshall, New York City, U. S. 
Courts, Southern District. 

C. Walter Randall, New York City, U. S. Courts, 

Oe TOE scscecs + Eastern District, Appellate Division, Supreme 
Court, Second Department. 

Adelbert Moot, Buffalo, U. S. District Court, 
Western District, New York. 

Albert F. Gladding, Norwich, U. S. District Court, 

L Northern District. 


New Jersey .....- , 

















North Carolina ..... Wm. P. Bynum, Greensboro. 
North Dakota ......4 Andrew A. Bruce, Bismarck. 
aa re D. W. Iddings, Dayton. 
ORIGROME o6cccvces S. H. Harris, Oklahoma City. 
NE io deine coas -W. P. LaRoche, Portland. 
Pennsylvania ...... Russell Duane, Philadelphia. 
POTte HICK 2.220000 Manuel Rodriguez Serra, San Juan. 
Rhode Island ...... -Wm. A. Morgan, Providence. 
South Carolina ..... Lanneau D. Lide, Marion. 

South Dakota ...... Chas. S. Whiting, Pierre. 
pC eee Percy D. Maddin, Nashville. 
Perera -R. E. L. Saner, Dallas. 

BE: aieth ene ne eben -Wilson I. Snyder, Salt Lake City. 
WHS. c.30000%008 -Marvelle C. Webber, Rutland. 
WIE £<sseccsans Robert M. Hughes, Norfolk. 
Washington ....... -George Donworth, Seattle. 

West Virginia ...... J. W. Vandervort, Parkersburg. 
WEEE octwscswd C. P. Bird, Wausau. 

NE  cawdenaens Roderick N. Matson, Cheyenne. 
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Note.—The presentations are yet to be made in the first and third 
appellate divisions of the Supreme Court of New York, Florida, lowa 


and New Mexico. 
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REPORT 
OF THE 
COMMITTEE ON UNIFORM JUDICIAL PROCEDURE. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 

It is most gratifying to report that in the midst of war, the 
American appreciation of justice and its speedy and economical 
dispensation has not been dulled. A few United States Senators 
have been able to prevent the national legislation that is a con- 
dition precedent to advancement and improvement. The lively 
interest manifested by legislators, judges and lawyers in the 
national legislation embraced in the Bar Association’s program 
for the simplification and uniformity of the procedure of the 
courts, gives assurance of the necessary support and justifies a 
continuance of the campaign before Congress even in the absence 
of another reason, presently to be given. 


ASSURANCE FROM THE SENATE. 


On December 21, 1917, Senator Charles A. Culberson, Chair- 
man of the Committee on the Judiciary of the Senate, gave assur- 
ance that the American Bar Association’s bill, of which he was 
the patron in a former session, would be reintroduced by him 
during the present session. The form follows as “ Appendix A.” 
Since the bill has once received a favorable committee report and 
a majority is now committed to its passage, there is justification 
for belief in prompt action upon the introduction of the bill if it 
be not again withheld in committee through the influence of a 
few Senators. Chairman Culberson’s letter is as follows: 

“ Your letter of the eighteenth instant with reference to a bill 
authorizing the Supreme Court to formulate rules for procedure 
in the common-law courts is received and I write to say that no 
such bill has been introduced in the Senate in this Congress, but 
that I intend, as I promised when asked about it by Senator 
Sheppard in last July, to introduce at the proper time a bill 
similar to my bill 8. 910 of the sixty-fourth Congress.” 
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Tue House or REPRESENTATIVES. 


No trouble has ever been encountered in the House of Repre- 
sentatives. The bill was first introduced by Hon. Henry D. 
Clayton, the Chairman of the Committee on the Judiciary, and 
afterwards by Hon. Edwin Y. Webb, the present Chairman of 
that committee, upon which a unanimous favorable report was 
made. There is definite assurance that the House will enact the 
bill as soon as the Senate acts. Attention, therefore, should be 
directed to the Senate in order to make certain, if possible, of the 
bill being reported, a failure to report the same being the danger 
to be feared. 


JUSTICE AS WELL AS LiseRTy Must Live. 


Justice as well as liberty must be assured to America. They 
are coordinate elements in a democracy. From the neglect of 
either will follow governmental difficulties and eventual disaster. 
There is no reason why either’should be neglected. Congress has 
but to enact a short simple bill, approved by the American Bar 
Association, that is familiar to every member of both Houses, 
and that has met with the approval of the Committees on the 
Judiciary of both bodies. There should be prompt action because 
as much damage can eventually be done to public confidence by 
dilatory and expensive justice as by a refusal of justice, and 
because of new burdens that will follow the war. 


Post Bettum Court BurRDENsS. 


American courts face substantially increased tasks and responsi- 
bilities growing out of the war and the hasty preparation therefor, 
as well as from new theories that may become permanently 
engrafted, that must be expeditiously and properly met imme- 
diately upon the declaration of peace. There will arise enormous 
problems of reconstructing industrial, social and political con- 
ditions and the judicial machinery of the government should be 
prepared during the war to meet the extraordinary stress that will 
be put upon it as soon as peace is declared. For that reason the 
necessary legislation should not await the actual coming of peace. 
Moreover, there is much to be done after Congress has acted. 
England is alive to the burden of this new responsibility and 
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Parliament is creating a special commission to deal with it. 
(Law Jouranl (London), December 8, 1917.) 


PRESENT UNSATISFACTORY PROCEDURAL CONDITIONS. 


These impending new burdens also serve to accentuate present 
unsatisfactory procedural conditions in America. While Presi- 
dent Wilson has not officially dealt with the subject in a message, 
his long-standing convictions are well known from his several 
public addresses referred to in “ Appendix B” hereto. At 
Indianapolis he said : 

“T do know that the United States, in its judicial procedure, 
is many decades behind every other civilized government in the 
world; and I say that it is an immediate and an imperative call 
upon us to rectify that, because the speediness of justice, that inex- 
pensiveness of justice, the ready access of justice, is the greater 
part of justice itself.” 


A Few Senators Have PREVENTED LEGISLATION. 


The great judges, lawyers and teachers of America have spoken 
in similar strain. The “Judicial Section” speaking for the 
organized Bench, demanded relief. The American Bar Associa- 
tion, unselfishly acting under a solemn conviction of duty, created 
your committee to further the necessary legislation. Your com- 
mittee has had the support of the largest civic and commercial 
organizations in formal resolutions officially endorsing the Ameri- 
can Bar Association’s program and demanding relief. But in 
spite of these things legislation has been prevented by a few 
Senators who oppose the measure. 


A CALL TO THE BENCH AND Bar. 


Manifestly if the courts are not prepared to cope with the 
demands now made upon them they must dismally fail under an 
additional strain. There is hope for relief in an individual 
determination on the part of members of the Bench and Bar to 
come to the aid of those members of Congress who have loyally 
supported the American Bar Association’s program. Each indi- 
vidual will know in what manner his help will be most effective 
under the circumstances, but a special request is made that each 
member will communicate with his Senators and Congressmen 
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and induce business men to do the same. Under a new rule of 
procedure of the Senate it is not believed that certain Senators 
can any longer thwart an almost universal demand for an im- 
perative governmental reform either in committee or on the 
floor of the Senate. 


THE JUDICIAL SECTION. 


The splendid success of the annual Conference of Judges has 
fully justified the hopes of its most optimistic friends. The 
attendance is large and the interest intense. One of the many 
splendid purposes served is that both state and federal appellate 
judges are brought into sufficiently close personal relations to 
admit of discussions and informal conferences that tend to a 
uniformity of decision and the general advancement of the 
judicial department of the government. 


TRAVEL ExPENsE oF Members or JupictaL Section. 
After a careful survey of the situation, it has developed to be 
the consensus of opinion that the expenses of the judges, incident 
to their attendance upon the annual conferences, should be de- 
frayed out of their respective state treasuries and the sum should 
be sufficient for at least two judges. The greater majority of 
them cannot well afford the outlay to be taken from their meager 
salaries. This amount would be negligible to a state and it is 
believed to be the only expedient solution. In any event, we 
repeat, that it would be a small premium to pay for insurance 
against diverse judicial opinions, and for the promise of uni- 
formity. State bar associations are earnestly requested to 
promptly and favorably consider this matter and to appoint com- 
mittees to promote the necessary state legislation, notifying this 
committee of the name and address of the Chairman. 
Respectfully submitted, 

Tuomas W. SHELTON, Chairman, 

Witt1am Howarp Tart, 

Jacos M. Dickinson, 

JosEPH N. TEAL, 

FRANK IRVINE. 
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APPENDIX A. 
A BILL 


To AUTHORIZE THE SUPREME CourT TO PRESCRIBE FORMS AND 
RuLES AND GENERALLY TO REGULATE PLEADING, PRO- 
CEDURE AND PRACTICE ON THE COMMON-LAW SIDE OF THE 
FEDERAL CouRTs. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Supreme Court shall have the power to prescribe, from time to 
time and in any manner, the forms and manner of service of 
writs and all other process ; the mode and manner of framing and 
filling proceedings and pleadings; of giving notice and serving 
process of all kinds; of taking and obtaining evidence; drawing 
up, entering and enrolling orders; and generally to regulate and 
prescribe by rule the forms for the entire pleading, practice and 
procedure to be used in all actions, motions and proceedings at 
law of whatever nature by the district courts of the United States 
and the District of Columbia. 

Sec. 2. When and as the rules of court herein authorized shall 
be promulgated, all laws in conflict therewith shall be and become 
of no further force and effect. 


APPENDIX B. 
CHRONOLOGY. 


1910, August. The matter was mooted at the Chattanooga meet- 
ing of the American Bar Association. 

1910, December 6. President Taft, in an official message to Con- 
gress, said: 


“ One great crying need in the United States is cheapening 
the cost of litigation by simplifying judicial procedure and 
expediting final judgment. Under present conditions the 
poor man is at a woeful disadvantage in a legal contest with 
a corporation or a rich opponent. The necessity for the 
reform exists both in United States courts and in all state 
courts. In order to bring it about, however, it naturally 
falls to the general government by its example to furnish a 
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“Under the law the Supreme Court of the United States 
has the power and is given the duty to frame the equity rules 
of procedure which are to obtain in the federal courts of 
first instance. In view of the heavy burden of pressing liti- 
gation which that court has had to carry, with one or two of 
its members incapacitated through ill health, it has not been 
able to take'up problems of improving the equity procedure 
which has practically remained the same since the organiza- 
tion of the court in 1789. It is reasonable to expect that 
with all the vacancies upon the court filled, it will take up 
the question of cheapening and simplifying the procedure 
in equity in the courts of the United States. The equity 
business is much the more expensive. I am strongly con- 
vinced that the best method of improving judicial procedure 
at law is to empower the Supreme Court to do it through the 
medium of the rules of the court, as in equity. This is the 
way in which it has been done in England, and thoroughly 
done. The simplicity and expedition of procedure in the 
English courts today make a model for the reform of other 
systems..... 

“T cannot conceive any higher duty that the Supreme 
Court could perform than in leading the way to a simplifica- 
tion of procedure in the United States courts.” 


1911, July 12. President Wilson’s address before the Kentucky 
Bar Association : 


“There are two present and immediate tests of the 
serviceability of the legal profession to the nation, which I 
think will at once be recognized as tests which it is fair to 
apply. In the first place, there is the critical matter of 
reform of legal procedure—the almost invariable theme, if 
I am not mistaken, of all speakers upon this question from 
the President of the United States down. America lags far 
behind other countries in the essential matter of putting the 
whole emphasis in our courts upon the substance of right and 
justice. If the bar associations of this country were to 
devote themselves, with the great knowledge and ability at 
their command, to the utter simplification of judicial pro- 
cedure, to the abolition of technical difficulties and pitfalls, 
to the removal of every unnecessary form to the absolute 
subordination of method, to the object sought, they would do 
a great patriotic service, which, if they will not address them- 
selves to it, must be undertaken by laymen and novices. 
The actual miscarriages of justice, because of nothing more 
than a mere slip in a phrase or a mere error in an immaterial 
form, are nothing less than shocking. Their number is 
incalculable, but much more incalculable than their number 
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is the damage they do to the reputation of the profession and 
to the majesty and integrity of the law. Any one bar asso- 
ciation which would show the way to radical reform in these 
matters would insure a universal reconsideration of the 
matter from one end of the country to the other and would 
by that means redeem the reputation of a great profession 
and set American society forward a whole generation in the 
struggle for an equitable adjustment of its difficulties.” 

1911, August 17. Resolution offered in American Bar Associa- 
tion at Boston. (A. B. A. Rep., p. 50.) 

1912, August 27. Resolution unanimously adupted and com- 
mittee created at Milwaukee. (A. B. A. Rep., pp. 35, 
434.) 

1912, December 2. American Bar Association’s Procedure Bill 
introduced in the House of Representatives by Chair- 
man Henry D. Clayton. 

Bill also introduced in Senate by Chairman C. A. 
Culberson. 

1913, September 2. Work of committee endorsed at Montreal 
and Conference of Judges organized. (A. B. A. Rep., 
pp. 34, 541.) - 

1914, October 20. Efforts of committee again unanimously en- 
dorsed (A. B. A. Rep., pp. 45 and 571). President 
Taft’s annual address endorsed the campaign, discussed 
the distinction between procedure in equity and law. 
(A. B. A., p. 381) and advocated its abolishment. 

1915, January 9. President Wilson spoke at Indianapolis and 
said: 

“T do know that the United States, in its judicial pro- 
cedure, is many decades behind every other civilized govern- 
ment in the world; and I say that it is an immediate and 
imperative call upon us to rectify that, because the speedi- 
ness of justice, the inexpensiveness of justice, the ready 
access of justice, is the greater part of justice itself. 

“Tf you have to be rich to get justice, because of the cost 
of the very process itself, then there is no justice at all. So 
I say there is another direction in which we ought to be very 
quick to see the signs of the times and to help those who need 
to be helped.” 

1915, August 17. Report of committee again unanimously en- 
dorsed and a special resolution adopted instructing the 
committee to appeal to the President and Congress. 
This appeal was made. (A.B. A. Rep., pp. 32, 40, 502.) 


1912, 
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1915, November 10. There was a hearing before a sub-committee 
of the Committee on the Judiciary of the Senate. 

1916, ———. Entire program endorsed by the Judicial Section. 
(A. B. A. Rep., p. 752.) 

1916, November. President Wilson, in his New York address, 
said : 

“The procedure of our courts is antiquated and a hind- 
rance, not an aid, in the just administration of the law. We 
must simplify and reform it as other enlightened nations , 
have done, and make courts of justice out of our courts of 
law.” 

1917, January 2. There was a favorable report on the bill. The 
following Senators voted against it and signed a mi- 
nority report, viz.: T. J. Walsh, C. A. Culberson, W. E. 
. Chilton, Duncan U. Fletcher, James A. Reed, Henry P. 
Ashurst, Jno. K. Shields, Hoke Smith, Albert B. 
Cummins. 
1917, September 5. Again endorsed by American Bar Associa- 
tion (A. B. A. Rep., p. 87). 
The program has also been endorsed by 
The National Association of Credit Men, 
The Chamber of Commerce of the United States, 
The Southern Commercial Congress, 
The Commercial Law League of America, 
The National Civic Federation, 
Forty-five State Bar Associations, 
The Deans of the leading schools of the country, and 
The law journals and periodicals. 
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REPORT 


OF THE 


COMMITTEE ON UNIFORM STATE LAWS. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 


Your Committee on Uniform State Laws begs to report: 

The work of this Association, in the matter of Uniform State 
Laws, is done in the largest part, if not in whole, by the National 
Conference of Commissioners on Uniform State Laws, and hence 
a report by this committee is practically a report of the activities 
of the Conference and of the results of its labors. 

The predecessors of this present committee have so ably and 
fully presented to you the birth and progress of the National 
Conference, and the growth of its accomplishments and influence 
upon the legislation of the several states, that it would be a useless 
repetition for us now to report a history of the Conference, and 
we, therefore, confine ourselves to a brief statement of what has 
been done by it since the report made to you in 1917. 

A conscientious, and, we think, an intelligent conception of its 
duty has led the Conference to progress slowly in the formulation 
and promulgation of proposed uniform acts. It has realized that 
while it may be easy to formulate an act to cover the necessities of 
a single state, the task is much more difficult and complicated, and 
hence requires much more painstaking care to frame an act which 
will meet the needs of all the states. Following this conception, 
and desiring the most approximate perfection attainable, it con- 
siders each proposed act for years, obtaining not only the con- 
tinuous consideration of some commissioners, but the new and 
keen thought of incoming commissioners. The result of this 
process is the recommendation of but few, if any, proposed acts at 
each session of the Conference. At the session of 1917, it, after 
years of thought and study, completed an act, entitled “ An act 
to prevent and punish the desecration, mutilation, or improper 
use of the flag of the United States of America, and of this state, 
and of any flag, standard, color or ensign, authorized by law.” 
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This committee requests the approval of this Association of the 
act mentioned, and its recommendation to the various states, 
territories and insular possessions, for enactment into law, and 
will, at an appropriate time, during the next session of this Asso- ~ 
ciation, offer the following resolution : 

“ Be tt resolved, That the uniform act to Prevent and Punish 
the Desecration, Mutilation or Improper Use of the Flag of the 
United States of America, and of this State, and of any Flag, 
Standard, Color or Ensign, Authorized by Law, heretofore ap- 
proved and recommended by the National Conference of Com- 
missioners on Uniform State Laws, be, and is hereby, approved 
by the American Bar Association, and recommended to the various 
states, territories and insular possessions, for enactment into law.” 

(For draft of act, see Exhibit A, page 529.) 


We cannot refrain from noting the exceeding timeliness of the 
proposed legislation. The flag is the symbol of sovereignty, and 
at no time has the sovereignty of this government been so 
assertive and conspicuous, in the place which it occupies in 
the sun which lights the world. It is essential to the maintenance 
of its power and prestige among the nations of the world, that it 
shall be respected among the peoples at home, and that the 
insidious encroachments of treason which strike at the symbol and 
at the sovereignty symbolized, shall be speedily and effectively 
suppressed, to the end that this nation, self-respecting and 
respected, shall, with the other forces of righteousness, with 
which it is now allied, secure that, “ peace which passeth (the) 
understanding,” of the German lords, and over-lords, who know 
no peace, save that of abject subjection to the tyranny of force. 

Since the last meeting of this Association, the progress in the 
enactment by the various legislatures of the acts heretofore recom- 
mended by the Conference and this Association, has been small. 
This has been probably due to the fact that the momentous 
struggle in which we are engaged has concentrated the attention 
of the various legislatures upon matters necessary for the govern- 
ment of the states, or assistive of the general government in its 
glorious fight with the forces of evil, and to the fact that very 
many of the Commissioners of the National Conference have 
devoted themselves to the service of the country in the many ways 
in which full-blooded lawyers can devote themselves, and have 
not had the opportunity and leisure to push forward the enact- 
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ment of the laws which in the presence of the vital needs of this 
war period seem to be abstractions. 

We have to report the passage by the Virginia legislature of the 
acts heretofore approved by the Association: The Uniform Part- 
nership Act and the Uniform Limited Partnership Act. 

The work of securing the passage of these laws has devolved 
entirely upon a Commissioner of the National Conference, and, in 
fact, the labor of securing enactments of the laws proposed by the 
Conference, always devolves almost wholly upon its members. 
We suggest to the members of this Association that they do not 
deal fairly with the Conference, or with the public, in permitting 
this to be so. The Conference is the child and hand-maid of the 
Association, and its labors are the result of the far-sighted wisdom 
of the Association, for the benefit of the whole United States, 
and it is not only the duty, but should be the pride, of each 
member of the Association, to assist in the education of the public 
in a knowledge of the existence of the Conference, and of its very 
important work, and in the crystallization of that work, into 
beneficent results, by the enactment of its bills into law. We 
trust that this assistance may come when, if not before, we pass 
beyond these troublous times and reach that calm which can only 
come by the enforced realization by the disturbers of the world’s 
peace, that force is not law, and might is not right, but that the 
quiet of the world must rest upon a Christian considerateness for 
all peoples—powerful or weak, great or small. 

Respectfully submitted, 
W. A. Biount, Chairman. 


EXHIBIT A. 
AN ACT 


To PREVENT AND PUNISH THE DESECRATION, MUTILATION OR 
ImprRoPER USE OF THE FLAG OF THE UNITED STATES OF 
AMERICA, AND OF THIs STATE, AND OF ANY FLAG, STANDARD, 
Cotor, ENsIGN or SHIELD AUTHORIZED By Law. 


Section 1. [Definition.] The words flag, standard, color, 
ensign or shield, as used in this act, shall include any flag, 
standard, color, ensign or shield, or copy, picture or representa- 
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tion thereof, made of any substance or represented or produced 
thereon, and of any size, evidently purporting to be such flag, 
standard, color, ensign or shield of the United States or of this 
state, or a copy, picture or representation thereof. 

Src. 2. [Desecration.] No person shall, in any manner, for 
exhibition or display : 

(a) Place or cause to be placed any word, figure, mark, pic- 
ture, design, drawing or advertisement of any nature upon any 
flag, standard, color, ensign or shield of the United States or 
of this state, or authorized by any law of the United States or 
of this state; or 

(b) Expose to public view any such flag, standard, color, 
ensign or shield, upon which shall have been printed, painted 
or otherwise produced, or to which shall have been attached, 
appended, affixed or annexed any such word, figure, mark, 
picture, design, drawing or advertisement ; or 

(c) Expose to public view for sale, manufacture, or other- 
wise, or to sell, give or have in possession for sale, for gift or 
for use for any purpose, any substance, being an article of 
merchandise, or receptacle, or thing for holding or carrying 
merchandise, upon or to which shall have been produced or 
attached any such flag, standard, color, ensign or shield, in 
order to advertise, call attention to, decorate, mark or dis- 
tinguish such article or substance. 

Sec. 3. [Mutilation.] No person shall publicly mutilate, 
deface, defile, defy, trample upon, or by word or act cast con- 
tempt upon any such flag, standard, color, ensign or shield. 

Src. 4. [Exceptions.] This statute shall not apply to any 
act permitted by the statutes of the United States (or of this 
state), or by the United States Army and Navy Regulations, 
nor shall it apply to any printed or written document or pro- 
duction, stationery, ornament, picture or jewelry whereon shall 
be depicted said flag, standard, color, ensign or shield with no 
design or words thereon and disconnected with any advertisement. 

Sec. 5. [Penalty.] Any violation of Section 2 of this act 
shall be a misdemeanor and punishable by a fine of not more 
eres dollars. Any violation of Section 3 of this act shall 
be punishable by a fine of not more than ...... dollars, or by 
imprisonment for not more ‘than ...... days, or by both fine 
and imprisonment, in the discretion of the court. 
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Sec. 6. [Inconsistent Acts Repealed.] All laws and parts of 
laws in conflict herewith are hereby repealed. 

Sec. 7. [Interpretation.] This act shall be so construed as 
to effectuate its general purpose to make uniform the laws of the 
states which enact it. 

Sec. 8. [Nameof Act.] This act may be cited as the Uniform 
Flag Law. ‘ 

Sec. 9. [Time of Taking Effect.] This act shall take effect 
pdasse days after ...... 











532 The American Bar Association Journal 





REPORT 
OF THE 
SPECIAL COMMITTEE FOR WAR SERVICE. 


(To be presented at the meeting of the American Bar Association, 
at Cleveland, Ohio, August 28, 29, 30, 1918.) 


To the American Bar Association: 

Since the publication of the committee’s report in the April 
number of the JourNAL it has continued its activities along the 
lines set forth in that report and has found and is continually 
finding new opportunities for war service. 

Early in May the Public Service Reserve, with which, at 
President Wilson’s suggestion, the committee has been cooper- 
ating, moved its offices to Hotel Gordon, corner 16th and I Streets, 
where the committee was given very attractive offices on the 
fourth floor of the building. 

The following is a summary of the work of the committee since 
its inauguration in January. We have now a list of lawyers who 
have offered their services to the government which (including 
those names sent to it by the judge-advocate general) amounts 
to several thousands and to which additions are being made daily. 
From this list we are continually supplying competent men to 
the departments, frequently having 20 or more positions to fill at 
one time. 

To the judge-advocate general and the adjutant-general of the 
army and to the law department of the navy, the committee has 
furnished from time to time the names of lawyers in various 
cities and towns to assist soldiers, sailors and their dependents in 
time of emergency, e. g., in some town a lawyer may be needed to 
protect a sailor or his dependents from the foreclosure of a mort- 
gage. We have always been able to furnish such a lawyer because 
of the complete list of advisers which we have in every state ready 
at all times to supply the committee with accurate and complete 
information about any member of the Bar. 

The committee cooperated with the Council of National De- 
fense, Provost-Marshal General and Red Cross to provide free 
legal advice to soldiers, sailors and their dependents throughout 
the United States. 
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The committee cooperated with the Treasury Department 
through the legal advisory boards and local bar associations to 
check the activities of claim agents and pension attorneys who 
through their exploitations of claimants were bringing the War 
Risk Insurance Act into disrepute. This joint effort, largely 
owing to the cordial cooperation of the legal advisory boards, has 
met with pronounced success. 

With the Navy Department the committee cooperated in get- 
ting the legal advisory boards to assist in carrying out the pro- 
visions of the Soldiers’ and Sailors’ Civil Relief Act. 

For the attorney-general we are completing a list of prosecutors 
throughout the United States who will assist the district attorneys 
in cases of emergency. 

The committee is working with the Department of Labor and 
with a branch of the War Industries Board on the problem of 
anti-loafing laws in order to increase the supply of labor ; at their 
suggestion and at the suggestion also of Hon. Henry Stockbridge, 
of the National Conference of Commissioners on Uniform State 
Laws, this committee is assisting in drafting a uniform anti- 
loafing law; and has furnished the Department of Justice with a 
lawyer whose work has been chiefly to render available for farm 
labor as many interned aliens as possible. We have asked the 
Council of National Defense to send a bulletin to state councils 
urging judicious aid to migratory farm workers because of the 
threats made to them for their supposed connection with the 
I. W. W. 

A recent executive order of the President placing law depart- 
ments throughout the law bureaus under the authority of the 
attorney-general, revives a matter in which our committee was 
interested when it first came to Washington. 

At that time we were impressed by the fact that because of the 
multiplicity of law departments divergent opinions were being 
given on the same state of facts. We then urged that something 
in the nature of a legal clearing house be created. A definite plan 
has now been laid before the attorney-general’s office proposing 
this feature among others. 

We have also suggested that a special department be created 
with an able attorney in charge whose work shall be to keep in 
touch with the law departments, familiarize himself with past 
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and present rulings and conduct a bureau where such rulings and 
opinions shall be indexed and codified for the benefit of all the 
departments. 

At the request of the War Department we have been cooper- 
ating with a committee composed of representatives of the War, 
Navy and State Departments, and the shipping, war trade and 
other boards to develop a centralized personnel control which will 
not only enable us to work more effectively in supplying lawyers 
but will also prove more successful in utilizing the man power of 
the nation. 

We are helping the alien property custodian through the local 
councils of the American Bar Association and the state and local 
bar associations to obtain information about the property of alien 
enemies and also to suggest the names of lawyers throughout the 
country where their services may be needed for more active 
cooperation. 

To the Y. M. C. A. we are supplying men for over-seas work. 

To the Commission on Training Camp Activities we are fur- 
nishing lawyers to secure law enforcement in the various camps 
and their surroundings. 

There are many other departments and bureaus to which we 


are supplying lawyers. 

We are planning with the various departments to conserve the 
health and efficiency of men in Washington through a wise sys- 
tem of vacation. 


Quite an important part of our work consists in persuading 
lawyers who are actively engaged in war service in their various 
localities that their work is of more value at home than in 
Washington. 

Other opportunities for service are continually presenting 
themselves and we are convinced that the work of the committee 
is becoming daily more and more valuable. 

JOHN LOWELL, 
_ Chairman of Special Committee. 








